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Associate Register of Copyrights, by
email at regans@copyright.gov or Anna
B. Chauvet, Associate General Counsel,
by email at achau@copyright.gov. Each
can be contacted by telephone by calling
(202) 707–8350.
SUPPLEMENTARY INFORMATION:

LIBRARY OF CONGRESS
Copyright Office
37 CFR Part 210
[Docket No. 2020–8]

The Public Musical Works Database
and Transparency of the Mechanical
Licensing Collective
U.S. Copyright Office, Library
of Congress.
ACTION: Notice of proposed rulemaking.
AGENCY:

The U.S. Copyright Office is
issuing a notice of proposed rulemaking
regarding the Musical Works
Modernization Act, title I of the Orrin G.
Hatch-Bob Goodlatte Music
Modernization Act. Title I establishes a
blanket compulsory license, which
digital music providers may obtain to
make and deliver digital phonorecords
of musical works. The law establishes a
new blanket license to become available
on the January 1, 2021 license
availability date that will be
administered by a mechanical licensing
collective, which will make available a
public musical works database as part of
its statutory duties. Having solicited
public comments through previous
notifications of inquiry, through this
notice the Office is proposing
regulations concerning the new blanket
licensing regime, including prescribing
categories of information to be included
in the public musical works database, as
well as rules related to the usability,
interoperability, and usage restrictions
of the database. The Office is also
proposing regulations in connection
with its general regulatory authority
related to ensuring appropriate
transparency of the mechanical
licensing collective itself.
DATES: Written comments must be
received no later than 11:59 Eastern
Time on October 19, 2020.
ADDRESSES: For reasons of Government
efficiency, the Copyright Office is using
the regulations.gov system for the
submission and posting of public
comments in this proceeding. All
comments are therefore to be submitted
electronically through regulations.gov.
Specific instructions for submitting
comments are available on the
Copyright Office website at https://
copyright.gov/rulemaking/mmatransparency. If electronic submission
of comments is not feasible due to lack
of access to a computer and/or the
internet, please contact the Office using
the contact information below for
special instructions.
FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and

jbell on DSKJLSW7X2PROD with PROPOSALS2

SUMMARY:

VerDate Sep<11>2014

18:46 Sep 16, 2020

Jkt 250001

I. Background
On October 11, 2018, the president
signed into law the Orrin G. Hatch-Bob
Goodlatte Music Modernization Act,
H.R. 1551 (‘‘MMA’’).1 Title I of the
MMA, the Musical Works
Modernization Act, substantially
modifies the compulsory ‘‘mechanical’’
license for making and distributing
phonorecords of nondramatic musical
works under 17 U.S.C. 115.2 It does so
by switching from a song-by-song
licensing system to a blanket licensing
regime that will become available on
January 1, 2021 (the ‘‘license availability
date’’), and be administered by a
mechanical licensing collective
(‘‘MLC’’) designated by the Copyright
Office.3 Among other things, the MLC is
responsible for ‘‘[c]ollect[ing] and
distribut[ing] royalties’’ for covered
activities, ‘‘[e]ngag[ing] in efforts to
identify musical works (and shares of
such works) embodied in particular
sound recordings and to identify and
locate the copyright owners of such
musical works (and shares of such
works),’’ and ‘‘[a]dminister[ing] a
process by which copyright owners can
claim ownership of musical works (and
shares of such works).’’ 4 It also must
‘‘maintain the musical works database
and other information relevant to the
administration of licensing activities
under [section 115].’’ 5
A. Regulatory Authority Granted to the
Copyright Office
The MMA enumerates several
regulations that the Copyright Office is
specifically directed to promulgate to
govern the new blanket licensing
regime, and Congress invested the
1 Public

Law 115–264, 132 Stat. 3676 (2018).
S. Rep. No. 115–339, at 1–2 (2018); Report
and Section-by-Section Analysis of H.R. 1551 by the
Chairmen and Ranking Members of Senate and
House Judiciary Committees, at 1 (2018), https://
www.copyright.gov/legislation/mma_conference_
report.pdf (‘‘Conf. Rep.’’); see also H.R. Rep. No.
115–651, at 2 (2018) (detailing the House Judiciary
Committee’s efforts to review music copyright
laws).
3 As permitted under the MMA, the Office
designated a digital licensee coordinator (‘‘DLC’’) to
represent licensees in proceedings before the
Copyright Royalty Judges (‘‘CRJs’’) and the
Copyright Office, to serve as a non-voting member
of the MLC, and to carry out other functions. 17
U.S.C. 115(d)(5)(B); 84 FR 32274 (July 8, 2019); see
also 17 U.S.C. 115(d)(3)(D)(i)(IV), (d)(5)(C).
4 17 U.S.C. at 115(d)(3)(C)(i)(V).
5 Id. at 115(d)(3)(C)(i)(IV).
2 See
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Copyright Office with ‘‘broad regulatory
authority’’ 6 to ‘‘conduct such
proceedings and adopt such regulations
as may be necessary or appropriate to
effectuate the provisions of [the MMA
pertaining to the blanket license].’’ 7 The
MMA specifically directs the Copyright
Office to promulgate regulations related
to the MLC’s creation of a free database
to publicly disclose musical work
ownership information and identify the
sound recordings in which the musical
works are embodied.8 As discussed
more below, the statute requires the
public database to include various types
of information, depending upon
whether a musical work has been
matched to a copyright owner.9 For both
matched and unmatched works, the
database must also include ‘‘such other
information’’ ‘‘as the Register of
Copyrights may prescribe by
regulation.’’ 10 The database must ‘‘be
made available to members of the public
in a searchable, online format, free of
charge,’’ 11 as well as ‘‘in a bulk,
machine-readable format, through a
widely available software application,’’
to certain parties, including blanket
licensees and the Copyright Office, free
of charge, and to ‘‘[a]ny other person or
entity for a fee not to exceed the
marginal cost to the mechanical
licensing collective of providing the
database to such person or entity.’’ 12
In addition, the legislative history
contemplates that the Office will
‘‘thoroughly review[ ]’’ 13 policies and
procedures established by the MLC and
its three committees, of which the MLC
is statutorily bound to ensure are
‘‘transparent and accountable,’’ 14 and
promulgate regulations that ‘‘balance[ ]
the need to protect the public’s interest
with the need to let the new collective
operate without over-regulation.’’ 15
6 H.R. Rep. No. 115–651, at 5–6; S. Rep. No. 115–
339, at 5; Conf. Rep. at 4.
7 17 U.S.C. 115(d)(12)(A).
8 See id. at 115(d)(3)(E), (e)(20).
9 Id. at 115(d)(3)(E)(ii), (iii).
10 Id. at 115(d)(3)(E)(ii)(V), (iii)(II).
11 Id. at 115(d)(3)(E)(v).
12 Id.
13 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No.
115–339, at 5, 15; Conf. Rep. at 4, 12. The
Conference Report further contemplates that the
Office’s review will be important because the MLC
must operate in a manner that can gain the trust of
the entire music community, but can only be held
liable under a standard of gross negligence when
carrying out certain of the policies and procedures
adopted by its board. Conf. Rep. at 4.
14 17 U.S.C. 115(d)(3)(D)(ix)(I)(aa).
15 H.R. Rep. No. 115–651, at 5–6, 14; S. Rep. No.
115–339, at 5, 15; Conf. Rep. at 4, 12. See also
SoundExchange Initial September NOI Comment at
15; Future of Music Coalition (‘‘FMC’’) Reply
September NOI Comment at 3 (appreciating
‘‘SoundExchange’s warning against too-detailed
regulatory language,’’ but ‘‘urg[ing] the Office to
balance this concern for pragmatism and flexibility

E:\FR\FM\17SEP2.SGM

17SEP2

Federal Register / Vol. 85, No. 181 / Thursday, September 17, 2020 / Proposed Rules
Congress acknowledged that ‘‘[a]lthough
the legislation provides specific criteria
for the collective to operate, it is to be
expected that situations will arise that
were not contemplated by the
legislation,’’ and that ‘‘[t]he Office is
expected to use its best judgement in
determining the appropriate steps in
those situations.’’ 16 Legislative history
further states that ‘‘[t]he Copyright
Office has the knowledge and expertise
regarding music licensing through its
past rulemakings and recent assistance
to the Committee[s] during the drafting
of this legislation.’’ 17 Accordingly, in
designating the MLC, the Office stated
that it ‘‘expects ongoing regulatory and
other implementation efforts to . . .
extenuate the risk of self-interest,’’ and
that ‘‘the Register intends to exercise her
oversight role as it pertains to matters of
governance.’’ 18 Finally, as detailed in
the Office’s prior notification, while the
MMA envisions the Office reasonably
and prudently exercising regulatory
authority to facilitate appropriate
transparency of the collective and the
public musical works database, the
statutory language as well as the
collective’s structure separately include
aspects to promote disclosure absent
additional regulation.19
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B. Rulemaking Background
Against that backdrop, on September
24, 2019, the Office issued a notification
of inquiry (‘‘September NOI’’) seeking
public input on a variety of aspects
related to implementation of title I of
the MMA, including issues that should
be considered regarding information to
be included in the public musical works
database (e.g., which specific additional
categories of information might be
appropriate to include by regulation), as
well as the usability, interoperability,
and usage restrictions of the database
(e.g., technical or other specific
against the need to provide as much clear guidance
and oversight as possible to encourage trust’’).
16 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115–
339, at 15; Conf. Rep. at 12.
17 H.R. Rep. No. 115–651, at 14; S. Rep. No. 115–
339, at 15; Conf. Rep. at 12.
18 84 FR at 32280.
19 See 85 FR 22568, 22570–71 (Apr. 22, 2020)
(detailing various ways the statute promotes
transparency of the mechanical licensing collective,
such as by requiring the collective to publish an
annual report, make its bylaws publicly available
and its policies and practices ‘‘transparent and
accountable,’’ identify a point of contact for
publisher inquiries and complaints with timely
redress, establish an anti-comingling policy for
funds collected and those not collected under
section 115, and submit itself to a public audit
every five years; the statute also permits copyright
owners to audit the collective to verify the accuracy
of royalty payments, and establishes a five-year
designation process for the Office to periodically
review the mechanical licensing collective’s
performance).
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language that might be helpful to
consider in promulgating regulations,
discussion of the pros and cons of
applicable standards, and whether
historical snapshots of the database
should be maintained to track
ownership changes over time).20 In
addition, the September NOI sought
public comment on any issues that
should be considered relating to the
general oversight of the MLC.21
In response, many commenters
emphasized the importance of
transparency of the public database and
the MLC’s operations,22 and urged the
Office to exercise ‘‘expansive’’ 23 and
20 84

FR 49966, 49972 (Sept. 24, 2019).
at 49973. All rulemaking activity, including
public comments, as well as educational material
regarding the Music Modernization Act, can
currently be accessed via navigation from https://
www.copyright.gov/music-modernization/.
Specifically, comments received in response to the
September 2019 notification of inquiry are available
at https://www.regulations.gov/docketBrowser?
rpp=25&po=0&dct=PS&D=COLC-20190002&refD=COLC-2019-0002-0001, and comments
received in response to the April 2020 notification
of inquiry are available at https://
www.regulations.gov/docketBrowser?rpp=25&so=
DESC&sb=commentDueDate&po=0&dct=PS
&D=COLC-2020-0006. Guidelines for ex parte
communications, along with records of such
communications, are available at https://
www.copyright.gov/rulemaking/mmaimplementation/ex-parte-communications.html.
The Office encourages, although does not require,
parties to refrain from requesting ex parte meetings
on this notice of proposed rulemaking until they
have submitted written comments. As stated in the
guidelines, ex parte meetings with the Office are
intended to provide an opportunity for participants
to clarify evidence and/or arguments made in prior
written submissions, and to respond to questions
from the Office on those matters. References to
these comments are by party name (abbreviated
where appropriate), followed by ‘‘Initial September
NOI Comment,’’ ‘‘Reply September NOI Comment,’’
‘‘April NOI Comment,’’ ‘‘Letter,’’ or ‘‘Ex Parte
Letter,’’ as appropriate.
22 See Music Artists Coalition (‘‘MAC’’) Initial
September NOI Comment at 2 (indicating ‘‘the need
for more transparency’’ regarding the MLC’s
structure); Music Innovation Consumers (‘‘MIC’’)
Coalition Initial September NOI Comment at 3 (‘‘All
stakeholders in the music marketplace benefit when
current and accurate information about copyright
ownership is easily accessible.’’); Screen Composers
Guild of Canada (‘‘SCGC’’) Reply Comment at 2,
U.S. Copyright Office Dkt. No. 2018–11, available
at https://www.regulations.gov/docketBrowser?
rpp=25&po=0&dct=PS&D=COLC-2018-0011
&refD=COLC-2018-0011-0001 (‘‘We urge you to
make the choice that gives us transparency in the
administration and oversight of our creative works,
and a fair chance at proper compensation for those
works, now and in the future.’’); Iconic Artists LLC
Initial Comment at 2, U.S. Copyright Office Dkt. No.
2018–11, available at https://www.regulations.gov/
docketBrowser?rpp=25&po=0&dct=PS&D=COLC2018-0011&refD=COLC-2018-0011-0001 (‘‘In the
current paradigm there is a need for greater
transparency and accuracy in reporting.’’); DLC
Reply September NOI Comment at 28 (noting that
‘‘transparency will be critical to ensuring that the
MLC fulfills its duties in a fair and efficient
manner’’).
23 Songwriters Guild of America, Inc. (‘‘SGA’’)
Initial September NOI Comment at 6.
21 Id.
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‘‘robust’’ 24 oversight. Given these
comments, on April 22, 2020, the Office
issued a second notification of inquiry
seeking further comment on information
to be included in the public musical
works database, usability,
interoperability, and usage restrictions
of the database, and transparency and
general oversight of the MLC (‘‘April
NOI’’).25
Having reviewed and considered all
relevant comments received in response
to both notifications of inquiry, and
having engaged in ex parte
communications with commenters, the
Office issues a proposed rule regarding
the categories of information to be
included in the public musical works
database, as well as the usability,
interoperability, and usage restrictions
of the database. The Office is also
proposing regulations concerning its
general regulatory authority related to
ensuring appropriate transparency of
the mechanical licensing collective
itself. Commenters are reminded that
while the Office’s regulatory authority is
relatively broad, it is obviously
constrained by the law Congress
enacted.26 As previously noted, given
the start-up nature of the collective,
after reviewing the comments received
in response to this proposed rule the
Office will consider whether fashioning
an interim rule, rather than a final rule,
may be best-suited to ensure a
sufficiently responsive and flexible
regulatory structure.27 Where
appropriate, the proposed rule is
intended to grant the MLC flexibility in
various ways instead of adopting certain
oversight suggestions that may prove
overly burdensome as it prepares for the
license availability date. For example,
and as discussed below, the proposed
rule grants the MLC flexibility in the
following ways:
• Flexibility to label fields in the
public database, as long as the labeling
24 FMC Reply September NOI Comment at 2. See
also Recording Academy Initial September NOI
Comment at 4; Lowery Reply September NOI
Comment at 2.
25 85 FR at 22568. The Office disagreed with the
MLC that regulations regarding issues related to
transparency ‘‘may be premature’’ because the
MLC’s ‘‘policies and procedures are still being
developed’’—including because the statute directs
the Office to promulgate regulations concerning
contents of the public database. Id. at 22570; 17
U.S.C. 115(d)(3)(E)(ii)(V), (iii)(II); MLC Initial
September NOI Comment at 30–31.
26 See, e.g., Nat’l Cable & Telecomms. Ass’n v.
Brand X internet Servs., 545 U.S. 967, 980 (2005)
(‘‘[A]mbiguities in statutes within an agency’s
jurisdiction to administer are delegations of
authority to the agency to fill the statutory gap in
reasonable fashion.’’) (citing Chevron, U.S.A., Inc. v.
Nat. Res. Def. Council, Inc., 467 U.S. 837 (1984)).
See also Conf. Rep. at 4, 12.
27 85 FR at 22571.
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considers industry practice and reduces
the likelihood of user confusion.
• Flexibility not to include
information regarding terminations,
performing rights organization (‘‘PRO’’)
affiliation, and DDEX Party Identifier
(DPID) in the public database.
• Flexibility to allow songwriters, or
their representatives, to have songwriter
information listed anonymously or
pseudonymously.
• Flexibility as to the most
appropriate method for archiving and
maintaining historical data to track
ownership and other information
changes in the public database.
• Flexibility as to the most
appropriate method for displaying data
provenance information in the public
database.
• Flexibility on the precise disclaimer
language used in the public database to
alert users that the database is not an
authoritative source for sound recording
information.
• Flexibility to include information in
the public database that is not
specifically identified by the statute but
the MLC finds useful (but would not
have serious privacy or identity theft
risks to individuals or entities).
• Flexibility to develop reasonable
terms of use for the public database,
including restrictions on use.
• Flexibility to block third parties
from bulk access to the public database
after attempts to bypass marginal cost
recovery or where persons have engaged
in other unlawful activity with respect
to the database.
• Flexibility regarding the initial
format in which the MLC provides bulk
access to the public database.
To aid the Office’s review, it is
requested that where a submission
responds to more than one of the below
categories, it be divided into discrete
sections that have clear headings to
indicate the category being discussed in
each section. Comments addressing a
single category should also have a clear
heading to indicate which category it
discusses. The Office welcomes parties
to file joint comments on issues of
common agreement and consensus.
While all public comments are
welcome, should parties disagree with
aspects of the proposed rule, the Office
encourages parties to provide specific
proposed changes to regulatory language
for the Office to consider.
II. Proposed Rule
A. Categories of Information in the
Public Musical Works Database
As noted above, the MLC must
establish and maintain a free public
database of musical work ownership
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information that also identifies the
sound recordings in which the musical
works are embodied,28 a function
expected to provide transparency across
the music industry.29 While the
mechanical licensing collective must
‘‘establish and maintain a database
containing information relating to
musical works,’’ 30 the statute and
legislative history emphasize that the
database is meant to benefit the music
industry overall and is not ‘‘owned’’ by
the collective itself.31 Under the statute,
if the Copyright Office designates a new
entity to be the mechanical licensing
collective, the Office must ‘‘adopt
regulations to govern the transfer of
licenses, funds, records, data, and
administrative responsibilities from the
existing mechanical licensing collective
to the new entity.’’ 32 The legislative
history highlights the intent of the
public database—providing access to
musical works ownership information
and promoting transparency across the
music industry 33—and distinguishes it
from past attempts to control and/or
own industry data.34 Accordingly, the
MLC ‘‘agrees that the data in the public
MLC musical works database is not
owned by the MLC or its vendor,’’ and
that ‘‘data in this database will be
accessible to the public at no cost, and
bulk machine-readable copies of the
data in the database will be available to
28 17

U.S.C. 115(d)(3)(E), (e)(20).
The MLC, Transparency, https://
themlc.com/faqs/categories/transparency (last
visited Sept. 1, 2020) (noting that the MLC will
‘‘promote transparency’’ by ‘‘[p]roviding
unprecedented access to musical works ownership
information through a public database’’).
30 17 U.S.C. 115(d)(3)(E)(i).
31 See Castle April NOI Comment at 1 (‘‘The
musical works database does not belong to the MLC
or The MLC and if there is any confusion about
that, it should be cleared up right away.’’). Any use
by the Office referring to the public database as ‘‘the
MLC’s database’’ or ‘‘its database’’ was meant to
refer to the creation and maintenance of the
database, not ownership.
32 17 U.S.C. 115(d)(3)(B)(ii)(II) (emphasis added).
33 See 164 Cong. Rec. S6292, 6293 (daily ed. Sept.
25, 2018) (statement of Sen. Hatch) (‘‘I need to
thank Chairman Grassley, who shepherded this bill
through the committee and made important
contributions to the bill’s oversight and
transparency provisions.’’); 164 Cong. Rec. S 501,
504 (daily ed. Jan. 24, 2018) (statement of Sen.
Coons) (‘‘This important piece of legislation will
bring much-needed transparency and efficiency to
the music marketplace.’’); 164 Cong. Rec. H3522,
3541 (daily ed. Apr. 25, 2018) (statement of Rep.
Steve Chabot); 164 Cong. Rec. H3522 at 3542 (daily
ed. Apr. 25, 2018) (statement of Rep. Norma Torres).
34 Conf. Rep. at 6 (‘‘Music metadata has more
often been seen as a competitive advantage for the
party that controls the database, rather than as a
resource for building an industry on.’’); id. (noting
that the Global Repertoire Database project, an EUinitiated attempt to create a comprehensive and
authoritative database for ownership and
administration of musical works, ‘‘ended without
success due to cost and data ownership issues’’).
29 See
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the public, either for free or at marginal
cost, pursuant to the MMA.’’ 35
For musical works that have been
matched (i.e., the copyright owner of
such work (or share thereof) has been
identified and located), the statute
requires the public database to include:
1. The title of the musical work;
2. The copyright owner of the musical
work (or share thereof), and the ownership
percentage of that owner;
3. Contact information for such copyright
owner; and
4. To the extent reasonably available to the
MLC, (a) the ISWC for the work, and (b)
identifying information for sound recordings
in which the musical work is embodied,
including the name of the sound recording,
featured artist,36 sound recording copyright
owner, producer, ISRC, and other
information commonly used to assist in
associating sound recordings with musical
works.37

For unmatched musical works, the
statute requires the database to include,
to the extent reasonably available to the
MLC:
1. The title of the musical work;
2. The ownership percentage for which an
owner has not been identified;
3. If a copyright owner has been identified
but not located, the identity of such owner
and the ownership percentage of that owner;
4. Identifying information for sound
recordings in which the work is embodied,
including sound recording name, featured
artist, sound recording copyright owner,
producer, ISRC, and other information
commonly used to assist in associating sound
recordings with musical works; and
5. Any additional information reported to
the MLC that may assist in identifying the
work.38

For both matched and unmatched
works, the public database must also
include ‘‘such other information’’ ‘‘as
the Register of Copyrights may prescribe
by regulation.’’ 39 The ‘‘Register shall
use its judgement to determine what is
35 MLC Ex Parte Letter Aug. 21, 2020 (‘‘MLC Ex
Parte Letter #7’’) at 2. The MLC also confirmed that
‘‘the musical work and sound recording data used
by the MLC to allocate royalties to copyright owners
will be the same musical work and sound recording
data that is made available in the public database.’’
Id. at 3–4. See Music Reports April NOI Comment
at 2.
36 The Alliance for Recorded Music (‘‘ARM’’) asks
that ‘‘the MLC be required to label [the featured
artist field] . . . using the phrase ‘primary artist,’ ’’
because ‘‘ ‘primary artist’ is the preferred term as
‘featured artist’ is easily confused with the term
‘featured’ on another artist’s recording, as in Artist
X feat. Artist Y.’’ ARM April NOI Comment at 6.
Because this is a statutory term and the Office
wishes to afford the MLC some flexibility in
labeling the public database, it tentatively declines
this request. The proposed rule does, however,
require the MLC to consider industry practices
when labeling fields in the public database to
reduce the likelihood of user confusion.
37 17 U.S.C. 115(d)(3)(E)(ii).
38 Id. at 115(d)(3)(E)(iii).
39 Id. at 115(d)(3)(E)(ii)(V), (iii)(II).
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an appropriate expansion of the
required fields, but shall not adopt new
fields that have not become reasonably
accessible and used within the industry
unless there is widespread support for
the inclusion of such fields.’’ 40
As noted in the April NOI, in
considering whether to prescribe the
inclusion of additional fields beyond
those statutorily required, the Office has
focused on fields that advance the goal
of the public database: Reducing the
number of unmatched musical works by
accurately identifying musical work
copyright owners so they can be paid
what they are owed by digital music
providers (‘‘DMPs’’) operating under the
section 115 statutory license.41 At the
same time, the Office is mindful of the
MLC’s corresponding duties to keep
confidential business and personal
information secure and inaccessible; for
example, data related to computation of
market share is contemplated by the
statue as sensitive and confidential.42
Recognizing that a robust musical works
database may contain many fields of
information, the proposed rule may be
most valuable in establishing a floor of
required information that users can
reliably expect to access in the public
database, while providing the MLC with
flexibility to include additional data
fields that it finds helpful.43 Both
notifications of inquiry asked which
specific additional categories of
information, if any, should be required
for inclusion in the public database, and
stakeholder comments, generally
seeking inclusion of additional
information, are discussed by category
below.44
40 Conf.

Rep. at 7.
FR at 22573. See Conf. Rep. at 7 (noting that
the ‘‘highest responsibility’’ of the MLC includes
‘‘efforts to identify the musical works embodied in
particular sound recordings,’’ ‘‘identify[ing] and
locat[ing] the copyright owners of such works so
that [the MLC] can update the database as
appropriate,’’ and ‘‘efficient and accurate collection
and distribution of royalties’’).
42 17 U.S.C. 115(d)(3)(J)(i)(II)(bb). See MLC Initial
September NOI Comment at 24 (contending that not
all information contained in its database ‘‘would be
appropriate for public disclosure,’’ and that it
‘‘should be permitted to exercise reasonable
judgment in determining what information beyond
what is statutorily required should be made
available to the public’’).
43 See 85 FR 22549 (Apr. 22, 2020) (proposing a
floor of categories of information to be required in
periodic reporting to copyright owners, but noting
that the MLC expects to include additional
information); U.S. Copyright Office, Interim Rule,
Royalty Reporting and Distribution Obligations of
the Mechanical Licensing Collective, Dkt. No. 2020–
6, published elsewhere in this issue of the Federal
Register.
44 84 FR at 49972; 85 FR at 22573. See, e.g.,
SoundExchange Initial September NOI Comment at
6 (‘‘[T]he data fields recited in the statute should
be viewed as a minimal and vaguely described set
of data for understanding rights with respect to a
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1. Songwriter or Composer
Commenters overwhelmingly agreed
with the Office’s tentative conclusion
that the database should include
songwriter and composer information,45
including the MLC.46 The proposed rule
requires the MLC to include songwriter
and composer information in the public
database, to the extent reasonably
available to the collective.47 In response
to a concern raised about songwriters
potentially wanting to mask their
identity to avoid being associated with
certain musical works, the proposed
rule grants the MLC discretion to allow
songwriters, or their representatives, the
option of having songwriter information
listed anonymously or
pseudonymously.48
2. Studio Producer
As the statute requires the public
database to include ‘‘producer,’’ to the
extent reasonably available to the
MLC,49 so does the proposed rule.
musical work in a crowded field where there are
many millions of relevant works with similar titles
in different languages and complicated ownership
structures to understand and communicate.’’).
45 See SGA Initial September NOI Comment at 2
(‘‘While the names of copyright owners and
administrators associated with a musical work may
change on a constant basis, and other variables and
data points are subject to frequent adjustment, the
title and the names of the creators never vary from
the date of a work’s creation forward.’’); The
International Confederation of Societies of Authors
and Composers (‘‘CISAC’’) & the International
Organisation representing Mechanical Rights
Societies (‘‘BIEM’’) April NOI Comment at 2;
Songwriters of North America (‘‘SONA’’) April NOI
Comment at 2; DLC April NOI Comment at 4 n.19;
see also Barker Initial September NOI Comment at
2; FMC Reply September NOI Comment at 2; DLC
Reply September NOI Comment at 26.
46 MLC April NOI Comment at 9 (agreeing with
inclusion of songwriter information for musical
works); MLC Reply September NOI Comment at 32
(same).
47 Because the statute’s definition of ‘‘songwriter’’
includes composers, the proposed rule uses the
term ‘‘songwriter’’ to include both songwriters and
composers. 17 U.S.C. 115(e)(32). To reduce the
likelihood of confusion, the MLC may want to
consider labeling this field ‘‘Songwriter or
Composer’’ in the public database. Following the
statutory language, the proposed rule requires the
MLC to include the songwriter field in the public
database, and the other fields discussed below, ‘‘to
the extent reasonably available to the mechanical
licensing collective.’’ See id. at 115(d)(3)(E)(ii)(IV),
(iii)(I). See also U.S. Copyright Office, Interim Rule,
Royalty Reporting and Distribution Obligations of
the Mechanical Licensing Collective, Dkt. No. 2020–
6, published elsewhere in this issue of the Federal
Register (requiring the MLC to report certain types
of information to copyright owners ‘‘known to the
MLC’’).
48 See Kernen NPRM Comment at 1, U.S.
Copyright Office Dkt. No. 2020–7, available at
https://beta.regulations.gov/document/COLC-20200004-0001.
49 17 U.S.C. 115(d)(3)(E)(ii)(IV), (iii)(I)(dd). See
MLC April NOI Comment at 9 (stating that it ‘‘is
willing to include producer information in the
public database to the extent the Office requires it
be reported from DMPs’’). The Office notes that the
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Initially, there appeared to be
stakeholder disagreement about the
meaning of the term ‘‘producer,’’ which
has since been resolved to clarify that
‘‘producer’’ refers to the studio
producer.50 Because the term
‘‘producer’’ relates not only to the
public database, but also to information
provided by digital music providers in
reports of usage, the Office included an
overarching definition of ‘‘producer’’ in
its interim rule concerning reports of
usage, notices of license, and data
collection efforts, among other things,
that applies throughout its section 115
regulations to define ‘‘producer’’ as the
studio producer.51
3. Unique Identifiers
As noted above, the statute requires
the MLC to include ISRC and ISWC
codes, when reasonably available.52
According to the legislative history,
‘‘[u]sing standardized metadata such as
ISRC and ISWC codes, is a major step
forward in reducing the number of
unmatched works.’’ 53
In response to the September NOI, the
DLC proposed including the Interested
Parties Information (IPI) 54 or
statute requires digital music providers to report
‘‘producer’’ to the mechanical licensing collective.
17 U.S.C. 115(d)(3)(E)(ii)(IV), (iii)(I)(dd). See also
U.S. Copyright Office, Interim Rule, Music
Modernization Act Notices of License, Notices of
Nonblanket Activity, Data Collection and Delivery
Efforts, and Reports of Usage and Payment, Dkt. No.
2020–5, published elsewhere in this issue of the
Federal Register.
50 See MLC Initial September NOI Comment at 13
n.6 (originally believing that ‘‘producer’’ referred to
‘‘the record label or individual or entity that
commissioned the sound recording’’); Recording
Academy Initial September NOI Comment at 3
(urging Office to ‘‘clarify that a producer is someone
who was part of the creative process that created
a sound recording’’); Recording Industry
Association of America, Inc. (‘‘RIAA’’) Initial
September NOI Comment at 11 (stating ‘‘producer’’
should be defined as ‘‘the primary person(s)
contracted by and accountable to the content owner
for the task of delivering the recording as a finished
product’’); MLC Reply September NOI Comment at
35 (updating its understanding).
51 See U.S. Copyright Office, Interim Rule, Music
Modernization Act Notices of License, Notices of
Nonblanket Activity, Data Collection and Delivery
Efforts, and Reports of Usage and Payment, Dkt. No.
2020–5, published elsewhere in this issue of the
Federal Register.
52 17 U.S.C. 115(d)(3)(E)(ii)–(iii).
53 Conf. Rep. at 7. The legislative history also
notes that ‘‘the Register may at some point wish to
consider after an appropriate rulemaking whether
standardized identifiers for individuals would be
appropriate, or even audio fingerprints.’’ Id.
54 IPI is ‘‘[a] unique identifier assigned to rights
holders with an interest in an artistic work,
including natural persons or legal entities, made
known to the IPI Centre. The IPI System is an
international registry used by CISAC and BIEM
societies.’’ U.S. Copyright Office, Unclaimed
Royalties Study Acronym Glossary, https://
www.copyright.gov/policy/unclaimed-royalties/
glossary.pdf.
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International Standard Name Identifier
(‘‘ISNI’’),55 to the extent reasonably
available to the MLC.56 SoundExchange
asserted that the ‘‘CWR standard
contemplates a much richer set of
information about ‘interested parties’
linked to CISAC’s Interested Party
Information (‘IPI’) system, including
information about songwriters and
publishers at various levels,’’ and so the
database ‘‘should include and make
available a full set of information about
interested parties involved in the
creation and administration of the
musical work, including shares and
identifiers.’’ 57 For its part, the MLC
stated that it plans to include IPI and
ISNI in the public database (but should
not be required to do so through
regulation),58 and create its own
proprietary identifier for each musical
work in the database.59
In the subsequent April NOI, the
Office sought public input on issues
relating to the inclusion of unique
identifiers for musical works in the
public database, including whether
regulations should require including IPI
or ISNI, the MLC’s own standard
identifier, or any other specific
additional standard identifiers
reasonably available to the MLC.60 In
response, multiple commenters agree
that the public database should include
IPI and/or ISNI.61 SONA also ‘‘strongly
encourage[d]’’ the inclusion of
Universal Product Code (‘‘UPC’’)
because ‘‘these codes are sometimes the
only reliable way to identify the
particular product for which royalties
are being paid and thus ensure that
royalties are correctly allocated.’’ 62 The
MLC reiterated its plan to include IPI
and ISNI, as well as ‘‘other unique
identifiers’’ and ‘‘any other third party
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55 ISNI

is ‘‘[a] unique identifier for identifying the
public identities of contributors to creative works,
regardless their legal or natural status, and those
active in their distribution. These may include
researchers, inventors, writers, artists, visual
creators, performers, producers, publishers,
aggregators, and more. A different ISNI is assigned
for each name used.’’ U.S. Copyright Office,
Unclaimed Royalties Study Acronym Glossary,
https://www.copyright.gov/policy/unclaimedroyalties/glossary.pdf.
56 DLC Initial September NOI Comment at 21;
DLC Reply September NOI Comment Add. at A–16.
57 SoundExchange Initial September NOI
Comment at 8; see id. at 7–8 (‘‘Reflecting all
applicable unique identifiers in the MLC Database
will allow users of the MLC Database readily to
match records in the database to other databases
when ISWC is not included in one or the other of
the databases.’’).
58 MLC Reply September NOI Comment at 33.
59 Id. at 34.
60 85 FR at 22574.
61 DLC April NOI Comment at 4 n.19; SONA
April NOI Comment at 4; CISAC & BIEM April NOI
Comment at 2.
62 SONA April NOI Comment at 5.

VerDate Sep<11>2014

18:11 Sep 16, 2020

Jkt 250001

proprietary identifiers . . . to the extent
the MLC believes they will be helpful to
copyright owners.’’ 63 As part of that
effort, the MLC ‘‘intend[s] to make
available unique identifiers reported by
the DMPs in the public database.’’ 64
The MLC does not, however, intend to
include the UPC field ‘‘in the initial
versions of the portal or public database
(which focus on providing the data
needed for matching and claiming).’’ 65
The Office finds the comments
regarding IPI and ISNI persuasive in
light of the statute, and thus proposes to
require the public database to include
IPI and/or ISNI for each songwriter,
publisher, and musical work copyright
owner, as well as UPC,66 to the extent
reasonably available to the MLC. The
Office seeks public comment on
whether IPIs and/or ISNIs for foreign
collective management organizations
(‘‘CMOs’’) should be required to be
listed separately. Under the proposed
rule, the public database must also
include the MLC’s standard identifier
for the musical work, and to the extent
reasonably available to the MLC, unique
identifier(s) assigned by the blanket
licensee, if reported by the blanket
licensee.67
4. Information Related to Ownership
and Control of Musical Works
By statute, the database must include
information regarding the ownership of
the musical work as well as the
underlying sound recording, including
‘‘the copyright owner of the work (or
share thereof), and the ownership
percentage of that owner,’’ or, if
unmatched, ‘‘the ownership percentage
for which an owner has not been
identified.’’ 68 The statute also requires
63 MLC
64 MLC

April NOI Comment at 9.
Ex Parte Letter #7 at 5.

65 Id.
66 The Office notes that the MLC supports
including the UPC field in royalty reports to
copyright owners, and in reports of usage provided
by DMPs to the MLC. See MLC Initial September
NOI Comment at App. G; MLC NPRM Comment at
App. C, U.S. Copyright Office Dkt. No. 2020–5,
available at https://beta.regulations.gov/document/
COLC-2020-0005-0001. In addition, the MLC has
maintained it will use UPC in its matching efforts.
See MLC Letter July 13, 2020 at 7 (stating ‘‘[a]ll of
the metadata fields proposed in § 210.27(e)(1) will
be used as part of the MLC’s matching efforts’’); see
also 85 FR 22518, 22541 (Apr. 22, 2020) (UPC
proposed in § 210.27(e)(1)).
67 See U.S. Copyright Office, Interim Rule, Music
Modernization Act Notices of License, Notices of
Nonblanket Activity, Data Collection and Delivery
Efforts, and Reports of Usage and Payment, Dkt. No.
2020–5, published elsewhere in this issue of the
Federal Register; U.S. Copyright Office, Interim
Rule, Royalty Reporting and Distribution
Obligations of the Mechanical Licensing Collective,
Dkt. No. 2020–6, published elsewhere in this issue
of the Federal Register.
68 17 U.S.C. 115(d)(3)(C)(E)(ii)–(iii). CISAC &
BIEM contend that creators’ percentage share
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a field called ‘‘sound recording
copyright owner,’’ the meaning of which
is discussed further below.
Although the MMA does not
specifically call out music publishing
administrators, that is, entities
responsible for managing copyrights on
behalf of songwriters, including
administering, licensing, and collecting
publishing royalties without receiving
an ownership interest in such
copyrights, a number of commenters
urge inclusion of this information in the
public musical works database.69 As one
publisher suggests, because ‘‘[t]he
copyright owner may not necessarily be
the entity authorized to control, license,
or collect royalties for the musical
work,’’ the public database should
include information identifying the
administrators or authorized entities
who license or collect on the behalf of
musical work copyright owners.70 He
also proposed that because ‘‘a copyright
owner’s ‘ownership’ percentage may
differ from that same owner’s ‘control’
percentage,’’ the public database should
include separate fields for ‘‘control’’
versus ‘‘ownership’’ percentage.71 The
MLC agrees with that approach,72
stating that ‘‘the database should
include information identifying the
administrators or authorized entities
who license the relevant musical work
and/or collect royalties for such work on
behalf of the copyright owner.’’ 73
In addition, with respect to specific
ownership percentages, which are
required by statute to be made publicly
should not be made publicly accessible in the
database. CISAC & BIEM NPRM Comment at 2, U.S.
Copyright Office Dkt. No. 2020–7, available at
https://beta.regulations.gov/document/COLC-20200004-0001. The statute, however, specifically
contemplates such information being made publicly
available in the database. 17 U.S.C.
115(d)(3)(C)(E)(ii)–(iii).
69 DLC Reply September NOI Comment Add. at
A–16 (urging inclusion of ‘‘all additional entities
involved with the licensing or ownership of the
musical work, including publishing administrators
and aggregators, publishers and sub-publishers, and
any entities designated to receive license notices,
reporting, and/or royalty payment on the copyright
owners’ behalf’’); ARM April NOI Comment at 2
(agreeing that ‘‘information related to all persons or
entities that own or control the right to license and/
or collect royalties related to musical works in the
United States should be included’’). See also FMC
April NOI Comment at 2; SONA April NOI
Comment at 5–6; SoundExchange Initial September
NOI Comment at 8 (observing that
‘‘[c]ommercialization of musical works often
involves chains of publishing, sub-publishing and
administration agreements that determine who is
entitled to be paid for use of a work,’’ and that the
CWR standard contemplates gathering this
information, such that the MLC database should
also collect and make available this information).
70 Barker Initial September NOI Comment at 2.
71 Id. at 3.
72 MLC Reply September NOI Comment at 32
n.16.
73 MLC April NOI Comment at 9.
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available, SoundExchange raises the
question of how the database should
best address ‘‘the frequent situation
(particularly with new works) where the
various co-authors and their publishers
have, at a particular moment in time,
collectively claimed more or less than
100% of a work.’’ 74 Noting that it may
be difficult for the MLC to withhold
information regarding the musical work
until shares equal 100% (the practice of
other systems), it suggests the MLC
‘‘make available information concerning
the shares claimed even when they total
more than 100% (frequently referred to
as an ‘overclaim’) or less than 100%
(frequently referred to as an
‘underclaim’).’’ 75 In response, the MLC
stated that it ‘‘intends to mark
overclaims as such and show the
percentages and total of all shares
claimed so that overclaims and
underclaims will be transparent.’’ 76
Relatedly, CISAC & BIEM raise
concerns about needing ‘‘to clarify the
concept of ‘copyright owner,’ ’’ as
‘‘foreign collective management
organizations (CMOs) . . . are also
considered copyright owners or
exclusively mandated organizations of
the musical works administered by
these entities,’’ and thus ‘‘CMOs
represented by CISAC and BIEM should
be able to register in the MLC database
the claim percentages they represent.’’ 77
While the MMA does not reference
foreign musical works specifically,
nothing in the statute indicates that
foreign copyright owners should be
treated differently from U.S. copyright
owners under the blanket licensing
regime, or prevents the MLC from
seeking or including data from foreign
CMOs in building the public database.78
Where copyright ownership has been
assigned or otherwise transferred to a
foreign CMO or, conversely, a U.S. subpublisher, the statute does not specify
that it should be treated differently from
a similarly-situated U.S. entity that has
been assigned or otherwise been
transferred copyright ownership.79 The
MLC has maintained that it will ‘‘engage
in non-discriminatory treatment
towards domestic and foreign copyright
74 SoundExchange Initial September NOI
Comment at 8.
75 Id. at 9; see also id. at 15.
76 MLC Ex Parte Letter #7 at 5.
77 CISAC & BIEM April NOI Comment at 1. See
also Japanese Society for Rights of Authors,
Composers and Publishers (‘‘JASRAC’’) Initial
September NOI Comment at 2 (‘‘[A]n effective and
efficient claims process needs to be established for
works that are not initially matched, which will
allow foreign rights owners to claim works without
significant burden.’’).
78 See 17 U.S.C. 115.
79 See id. at 101 (defining ‘‘copyright owner’’ and
‘‘transfer of copyright ownership’’); id. at 115.
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owners, CMOs and administrators,’’ 80
and that it ‘‘intends to operate on a nondiscriminatory basis, and all natural and
legal persons or entities of any
nationality are welcome to register their
claims to works with the MLC.’’ 81 In
addition, the MLC appears to be
planning for data collection from foreign
CMOs, as evidenced by the creation of
its Data Quality Initiative (DQI), which
‘‘provide[s] a streamlined way for music
publishers, administrators and foreign
collective management organizations
(CMOs) to compare large schedules of
their musical works’ data against The
MLC’s data . . . so that they can . . .
improve the quality of The MLC’s
data.’’ 82 According to the MLC, the DQI
‘‘does not act as a mechanism for
delivering work registrations/works
data,’’ but ‘‘[m]usic publishers,
administrators and foreign CMOs may
use [Common Works Registration] to
deliver new and updated work
registrations to The MLC.’’ 83
After considering the comments, the
Office concludes that to the extent
reasonably available to the MLC, it will
be beneficial for the database to include
information related to all persons or
entities that own or control the right to
license and collect royalties related to
musical works in the United States, and
that music publishing administrator and
control information would be valuable
additions. Accordingly, the proposed
rule requires the public database to
include administrator(s) or other
authorized entity(ies) who license the
musical work (or share thereof) and/or
collect mechanical royalties for such
musical work (or share thereof) in the
United States. The proposed rule would
not prevent the MLC from including
additional information with respect to
foreign CMOs. The Office solicits
comments on the proposed language,
including any specific suggestions for
adjustment.
With respect to the question
SoundExchange raises regarding works
that may reflect underclaiming and
overclaiming of shares, the Office
concludes that it may make sense for the
MLC to retain flexibility to implement
such a system as it apparently intends,
and notes that the MLC’s dispute
resolution committee may be an
appropriate forum to consider this issue
further, as part of the committee’s
charge to establish policies and
80 MLC

Ex Parte Letter #7 at 6.
Reply September NOI Comment at 44.
82 The MLC, Play Your Part, https://themlc.com/
play-your-part (last visited Sept. 1, 2020).
83 The MLC, MLC Data Quality Initiative, https://
themlc.com/sites/default/files/2020-08/2020%20%20DQI%20One%20Pager%20Updated%208-1820.pdf (last visited Sept. 1, 2020).
81 MLC
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procedures related to resolution of
disputes related to ownership interests
in musical works.84 As noted above, the
MLC ‘‘intends to mark overclaims as
such and show the percentages and total
of all shares claimed so that overclaims
and underclaims will be transparent.’’ 85
5. Additional Information Related To
Identifying Musical Works and Sound
Recordings
Commenters proposed that the public
database include various other fields to
identify the musical work at issue or the
sound recording in which it is
embodied. With respect to musical
works, some commenters pointed to
fields included in the existing Common
Works Registration (‘‘CWR’’) format, and
supported inclusion of information
relating to alternate titles for musical
works,86 whether the work utilizes
samples and medleys of preexisting
works,87 and opus and catalog numbers
and instrumentation of classical
compositions.88 With respect to sound
recordings, commenters suggested
inclusion of information relating to
track duration, version, and release date
of sound recording.89
The MLC acknowledged the merits of
including these fields proposed by
commenters, recognizing ‘‘CWR as the
de facto industry standard used for
registration of claims in musical works,
and intends to use CWR as its primary
mechanism for the bulk electronic
84 17

U.S.C. 115(d)(3)(K).
Ex Parte Letter #7 at 5.
86 See RIAA Initial September NOI Comment at 8;
MLC Reply September NOI Comment at 32; ARM
April NOI Comment at 3; Recording Academy April
NOI Comment at 3; see also SONA April NOI
Comment at 5–6 (contending that data supplied to
the MLC via the CWR format for musical works
should be in the public database).
87 SoundExchange Initial September NOI
Comment at 9; ARM April NOI Comment at 3.
88 SoundExchange Initial September NOI
Comment at 7; ARM April NOI Comment at 3.
89 See MLC Reply September NOI Comment at 33,
App. E (agreeing with inclusion of duration,
version, and release year of the sound recording, to
the extent available to the MLC); Recording
Academy Initial September NOI Comment at 3
(noting such information would ‘‘help distinguish
between songs that have been recorded and released
under different titles or by different artists multiple
times’’); RIAA Initial September NOI Comment at
6–7 (same); Recording Academy April NOI
Comment at 3 (stating database should include
version titles, track duration, and release date);
SONA April NOI Comment at 6 (contending track
duration, version, and release date should be
included in the database). ARM agrees that track
duration, version, and release year should be in the
database, but only if such data is obtained from an
authoritative source. ARM April NOI Comment at
3. RIAA recommends revising the ‘‘sound recording
name’’ field to ‘‘sound recording track title,’’ or in
the alternative, ‘‘sound recording name/sound
recording track title.’’ RIAA Initial September NOI
Comment at 10–11.
85 MLC
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registration of musical works data.’’ 90
The MLC reported plans to include
alternative titles of the musical work,
and for sound recordings, the track
duration, version, and release date,91 as
well as additional fields ‘‘reported to the
mechanical licensing collective as may
be useful for the identification of
musical works that the mechanical
licensing collective deems appropriate
to publicly disclose.’’ 92 Regarding opus
and catalog numbers for classical
compositions, the MLC maintains that it
‘‘is working with DDEX to determine if
it is possible or appropriate to add Opus
Number and (Composer) Catalogue
Number to the data specifications.’’ 93
Regarding whether the work utilizes
samples and medleys of preexisting
works, the MLC contends that
‘‘[b]ecause medleys and musical works
that sample other musical works are
unique derivative copyrighted works,
each will be included in the database as
a unique composition,’’ and that such
an approach addresses
SoundExchange’s concern because it
will ‘‘treat[ ] each medley or work that
incorporates a sample as a separate
musical work, as to which ownership
will be separately claimed and
identified.’’ 94
Given the consensus of comments, the
proposed rule requires the MLC to
include the following fields in the
public database, to the extent reasonably
available to the MLC: Alternate titles for
musical works, opus and catalog
numbers of classical compositions, and
track duration,95 version, and release
date of sound recordings. The Office has
issued an interim rule requiring digital
music providers to report the actual
playing time as measured from the
sound recording file to the MLC,96
which the Office expects to be the value
displayed in the public musical works
database. Finally, the proposed rule
mirrors the statute by requiring the
public database to include, to the extent
reasonably available to the mechanical
licensing collective, other nonconfidential information commonly
used to assist in associating sound
recordings with musical works (for
matched musical works), and for
90 MLC

Reply September NOI Comment at 38.
at App. E; MLC April NOI Comment at 10.
92 MLC Reply September NOI Comment at App.
91 Id.
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E.
93 MLC

Ex Parte Letter #7 at 5.

94 Id.
95 The proposed rule uses the term ‘‘playing
time.’’ See U.S. Copyright Office, Interim Rule,
Music Modernization Act Notices of License,
Notices of Nonblanket Activity, Data Collection and
Delivery Efforts, and Reports of Usage and Payment,
Dkt. No. 2020–5, published elsewhere in this issue
of the Federal Register.
96 Id.
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unmatched musical works, other nonconfidential information commonly
used to assist in associating sound
recordings with musical works, and any
additional non-confidential information
reported to the mechanical licensing
collective that may assist in identifying
musical works.97
6. Performing Rights Organization
Affiliation
In response to the September NOI, a
few commenters maintained that the
public database should include
performing rights organization (‘‘PRO’’)
affiliation, with MIC Coalition asserting
that ‘‘[a]ny data solution must not only
encompass mechanical rights, but also
provide information regarding public
performance rights, including PRO
affiliation and splits of performance
rights.’’ 98
By contrast, the MLC and FMC raised
concerns about including and
maintaining PRO affiliation in the
public database.99 The largest PROs,
The American Society of Composers,
Authors, and Publishers (‘‘ASCAP’’) and
Broadcast Music, Inc. (‘‘BMI’’), similarly
objected that because ‘‘music
performing rights organizations such as
BMI and ASCAP all have
comprehensive databases on musical
works ownership rights, and these
databases are publicly available,’’ so
‘‘administration of data with respect to
the licensing of public performing rights
does not require government
intervention.’’ 100
After evaluating these comments, in
the April NOI the Office tentatively
concluded against requiring PRO
affiliation in the public database, noting
that ‘‘[b]ecause the MMA explicitly
restricts the MLC from licensing
97 17

U.S.C. 115(d)(3)(E)(ii)(IV)(bb), (iii)(I)(dd)–

(ee).
98 MIC Coalition Initial September NOI Comment
at 2. See DLC Initial September NOI Comment at
20 (suggesting that including PRO affiliation ‘‘will
ensure that the [public] database is fully usable,
including as a resource for direct licensing
activities’’); see also Barker Initial September NOI
Comment at 8–9.
99 See MLC Reply September NOI Comment at 36
(pointing out that its ‘‘primary responsibility is to
engage in the administration of mechanical rights
and to develop and maintain a mechanical rights
database,’’ and that ‘‘gather[ing], maintain[ing],
updat[ing] and includ[ing] . . . performance rights
information—which rights it is not permitted to
license—would require significant effort which
could imperil [its] ability to meet its statutory
obligations with respect to mechanical rights
licensing and administration by the [license
availability date]’’); FMC Reply September NOI
Comment at 3 (‘‘[I]t’s difficult to see how including
PRO information in the MLC database could work—
as the MLC won’t be paying PROs, it’s hard to
envision what would incentivize keeping this data
accurate and authoritatively up to date.’’).
100 ASCAP & BMI Reply September NOI
Comment at 2.

PO 00000

Frm 00008

Fmt 4701

Sfmt 4702

performance rights, it seems unlikely to
be prudent or frugal to require the MLC
to expend resources to maintain PRO
affiliations for rights it is not permitted
to license.’’ 101 In response, the DLC
asked the Office to reconsider and
include PRO affiliation in the public
database.102 The MIC Coalition
commented that ‘‘[i]ncorporating PRO
information into the musical works
database . . . will foster a wide range of
innovations in music licensing,’’ 103 and
that the Office should not view ‘‘the
joint database proposed by ASCAP and
BMI as a viable alternative to the one
that’s currently being developed by the
MLC.’’ 104 But CISAC &, BEIM agree
‘‘that there is no need for the MLC to
include and maintain the PRO’s
performing right information in the
database,’’ 105 and FMC finds the
‘‘Office’s tentative conclusion against
requiring the MLC to include PRO
affiliation in its database is sound.’’ 106
For its part, the MLC contends that it
‘‘should be afforded the opportunity to
focus on its main priority of a robust
and fulsome mechanical rights
database,’’ and not include PRO
affiliation, but that ‘‘[i]f, at some time in
the future, the MLC has the capacity and
resources to also incorporate
performance rights information, it may
undertake this task . . .’’ 107
Having considered these comments,
the statutory text, and legislative
history, the Office concludes that the
mechanical licensing collective should
not be required to include PRO
affiliation in the public database.108 As
previously noted by the Office, this
conclusion does not inhibit PRO access
or use of the database for their own
efforts, and explicitly permits bulk
access for a fee that does not exceed the
MLC’s marginal cost to provide such
access; nor does it restrict the MLC from
101 85 FR at 22576; 17 U.S.C. 115(d)(3)(C)(iii)
(limiting administration of voluntary licenses to
‘‘only [the] reproduction or distribution rights in
musical works for covered activities’’).
102 DLC April NOI Comment at 3–4.
103 MIC Coalition April NOI Comment at 3.
104 Id. at 2.
105 CISAC & BIEM April NOI Comment at 3.
106 FMC April NOI Comment at 2.
107 MLC April NOI Comment at 10.
108 In a related rulemaking, the Office has
declined to require musical work copyright owners
to provide information related to performing rights
organization affiliation in connection with the
statutory obligation to undertake commercially
reasonably efforts to deliver sound recording
information to the MLC. U.S. Copyright Office,
Interim Rule, Music Modernization Act Notices of
License, Notices of Nonblanket Activity, Data
Collection and Delivery Efforts, and Reports of
Usage and Payment, Dkt. No. 2020–5, published
elsewhere in this issue of the Federal Register. See
also 17 U.S.C. 115(d)(3)(E)(iv).
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7. Historical Data
In response to the September NOI,
SoundExchange asserted that the public
database should ‘‘maintain and make
available historical interested party
information so it is possible to know
who is entitled to collect payments for
shares of a work both currently and at
any point in the past.’’ 110 The DLC also
proposed that the public database
include ‘‘information regarding each
entity in the chain of copyright owners
and their agents for a particular musical
work’’ as well as ‘‘relational connections
between each of these entities for a
particular musical work.’’ 111 The MLC
sought clarity about the DLC’s specific
proposal, suggesting ‘‘[i]t is unclear
whether the DLC . . . is referring to the
entire historical chain of title for each
musical work. If so, the MLC objects
that ‘‘such information is voluminous,
burdensome to provide and maintain,
and in this context unnecessary and
must not be required.’’ 112 The MLC
stated, however, that it intends to
maintain information in its database
about ‘‘each and every entity that, at any
given point in time, owns a share of the
right to receive mechanical royalties for
the use of a musical work in covered
activities.’’ 113 After considering these
comments, the Copyright Office
tentatively agreed with the MLC’s
approach to focus on current
relationships, but welcomed further
public input and noted that it did not
envision language prohibiting the MLC
from providing such historical
information.114
In response to the April NOI,
SoundExchange reiterated its request for
the public database to include historical
information, acknowledging that it
‘‘seems reasonable’’ for the MLC not to
‘‘go out of its way to collect information
about entitlement to payment for times
before the license availability date,’’ but
discouraging an approach where ‘‘the
MLC may discard or not make publicly
available information about entitlement
to payment that . . . applies to times
after the license availability date, . . .
109 17 U.S.C. 115(d)(3)(E)(v); 85 FR at 22576. See
Barker Initial September NOI Comment at 9; SONA
April NOI Comment at 6 (‘‘While SONA does not
believe this data should be mandatory, we also do
not think that the rule should prohibit a songwriter
from publicly listing PRO affiliation if he or she
believes that it could be important identifying
information.’’).
110 SoundExchange Initial September NOI
Comment at 10.
111 DLC Initial September NOI Comment at 20.
112 MLC Reply September NOI Comment at 34.
113 Id.
114 85 FR at 22576.
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[because] in some cases (such as where
a service provider makes a significantly
late payment or distribution is delayed
because the copyright owners have not
agreed among themselves concerning
ownership shares) the MLC may not be
able to distribute royalties until long
after the usage occurred.’’ 115 CISAC &
BIEM, FMC, and SONA agree that
historical ownership information should
be in the public database, noting that
ownership of musical works changes
over time.116
For its part, the MLC reaffirmed its
intention to ‘‘maintain information
about each and every entity that, at any
given point in time, owns a share of the
right to receive mechanical royalties for
the use of a musical work in covered
activities,’’ and to ‘‘maintain at regular
intervals historical records of the
information contained in the
database.’’ 117 The MLC also clarified
that it ‘‘will maintain an archive of data
provided to it after the license
availability date (‘LAD’) and that has
subsequently been updated or revised
(e.g., where there is a post-LAD change
in ownership of a share of a musical
work), and the MLC will make this
historic information available to the
public.’’ 118 The MLC contends that ‘‘it
should be permitted to determine, in
consultation with its vendors, the best
method for maintaining and archiving
historical data to track ownership and
other information changes in its
database.’’ 119
Having carefully considered this
issue, the Office proposes that the MLC
shall maintain at regular intervals
historical records of the information
contained in the public musical works
database, including a record of changes
to such database information and
changes to the source of information in
database fields, in order to allow
tracking of changes to the ownership of
musical works in the database over
time. The proposed rule adopts the
MLC’s request for flexibility as to the
most appropriate method for archiving
and maintaining such historical data to
track ownership and other information
changes in the database. As previously
noted by the Office, the MLC must
maintain all material records of the
operations of the mechanical licensing
115 SoundExchange April NOI Comment at 4
(emphasis added). See id. at 4–5 (‘‘To pay the
proper payee for the time when usage occurred, the
MLC will need to know who is entitled to receive
royalty payments for all times after the license
availability date.’’).
116 CISAC & BIEM April NOI Comment at 3; FMC
April NOI Comment at 2; SONA April NOI
Comment at 9.
117 MLC April NOI Comment at 12.
118 MLC Ex Parte Letter #7 at 4.
119 MLC April NOI Comment at 12.
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collective in a secure and reliable
manner, and such information will also
be subject to audit.120
8. Terminations
Title 17 allows, under certain
circumstances, authors or their heirs to
terminate an agreement that previously
granted one or more of the author’s
exclusive rights to a third party.121 In
response to the September NOI, one
commenter suggested that to the extent
terminations of musical work grants
have occurred, the public database
should include ‘‘separate iterations of
musical works with their respective
copyright owners and other related
information, as well as the appropriately
matched recording uses for each
iteration of the musical work, and to
make clear to the public and users of the
database the appropriate version eligible
for future licenses.’’ 122 Separately, as
addressed in a parallel rulemaking, the
MLC asked that the Office require
digital music providers to include server
fixation dates for sound recordings,
contending that this information will be
helpful to its determination whether
particular usage of musical works is
affected by the termination of grants
under this statutory provision.123 The
DLC objected to this request.124
In the April NOI, the Office sought
public input on issues that should be
considered relating to whether
termination information should be
included in the public database.125 The
DLC, SGA, and SONA support
including information concerning the
termination of grants of rights by
copyright creators in the public
database.126 By contrast, the MLC
contends that it ‘‘should not be required
to include in the public database
information regarding statutory
termination of musical works per
se.’’ 127 The Recording Academy,
expressing concern that the Office’s
parallel rulemaking involving server
fixation dates for sound recordings
‘‘could have a substantive impact on the
termination rights of songwriters,’’ 128
120 85 FR at 22576; 17 U.S.C. 115(d)(3)(M)(i); id.
at 115(d)(3)(D)(ix)(II)(aa).
121 17 U.S.C. 203, 304(c), 304(d).
122 Barker Initial September NOI Comment at 4.
123 MLC Reply September NOI Comment at 19,
App. at 10; see also 85 FR at 22532–33.
124 DLC Ex Parte Letter Feb. 14, 2020 (‘‘DLC Ex
Parte Letter #1’’) at 3; DLC Ex Parte Letter #1
Presentation at 15; DLC Ex Parte Letter Feb. 24,
2020 at 4; DLC Ex Parte Letter Mar. 4, 2020 at 5.
125 85 FR at 22576.
126 DLC April NOI Comment at 4 n.19; SGA April
NOI Comment at 8; SONA April NOI Comment at
2.
127 MLC April NOI Comment at 10.
128 Recording Academy April NOI Comment at 3.
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asks the Office to ‘‘set aside any issue
related to termination rights and the
MLC until it conducts a full and
thorough examination of the
implications . . . for songwriters and
other authors, including an opportunity
for public comment.’’ 129
Having considered these comments,
the statutory text, and legislative
history, the Office takes the position
that the mechanical licensing collective
should not be required to include
termination information in the public
database. This conclusion does not
restrict the MLC from optionally
including such information. In addition,
the Office notes that the MLC has agreed
to include information regarding
administrators that license musical
works and/or collect royalties for such
works,130 as well as information
regarding ‘‘each and every entity that, at
any given point in time, owns a share
of the right to receive mechanical
royalties for the use of a musical work
in covered activities,’’ 131 which
presumably should include updated
ownership information that may be
relevant for works that are being
exploited post-exercise of the
termination right.
9. Data Provenance
In response to the September NOI, the
DLC maintained that if the public
database includes third-party data, ‘‘it
should be labeled as such.’’ 132 The DLC
provided proposed language suggesting
that for musical work copyright owner
information, the database should
indicate ‘‘whether the ownership
information was received directly from
the copyright owner or from a third
party.’’ 133 SoundExchange agreed,
stating that the public database ‘‘should
identify the submitters of the
information in it, because preserving
that provenance will allow the MLC and
users of the MLC to make judgments
about how authoritative the information
is.’’ 134 Others commenters noted that
for sound recordings, first-hand data is
more likely to be accurate.135
129 Id.
130 MLC

April NOI Comment at 9.
Reply September NOI Comment at 34.
132 DLC Initial September NOI Comment at 20.
133 DLC Reply September NOI Comment at Add.
A–15–16.
134 SoundExchange Initial September NOI
Comment at 10–11.
135 The American Association of Independent
Music (‘‘A2IM’’) & RIAA Reply September NOI
Comment at 2 (asserting MLC should be required
to obtain its sound recording data from a single
authoritative source); Jessop Initial September NOI
Comment at 3 (‘‘The MLC should obtain sound
recording information from as close to the source
as possible. In practice this means from the record
label or someone directly or indirectly authorized
to manage this information for them.’’).
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In the April NOI, the Office noted that
while issues related to data sourcing,
confidence in data quality, accurate
copyright ownership information, and
agency or licensing arrangements, are
important, they can be nuanced, and so
‘‘the MLC may be better-suited to
explore the best way to promote
accuracy and transparency in issues
related to data provenance without such
regulatory language, including through
the policies and practices adopted by its
dispute resolution and operations
committees, and by establishing digital
accounts through which copyright
owners can view, verify, or adjust
information.’’ 136 The Office sought
further public input on any issues that
should be considered relating to the
identification of data sourcing in the
public database, including whether (and
how) third-party data should be
labeled.137
In response, the DLC asked the Office
to reconsider and include data
provenance information in database,
stating that ‘‘users of the database
should have the ability to consider
whatever information the MLC can
obtain from copyright owners, and make
their own judgments as to its reliability
based on the MLC’s identification of the
information’s source.’’ 138 ARM, FMC,
and CISAC & BIEM agree that the public
database should include data
provenance information,139 although
CISAC & BIEM and SONA contend that
regulations requiring such information
are not necessary.140 For its part, the
MLC ‘‘agrees with the Office’s tentative
conclusion that the MLC and its
committees are better suited to establish
policies and practices . . . to meet the
goal of improving data quality and
accuracy,’’ 141 and that ‘‘[t]he MLC
should be given sufficient flexibility to
determine the best and most
136 85

FR at 22576.

137 Id.
138 DLC

April NOI Comment at 4.
April NOI Comment at 3 (contending
that the public database should indicate ‘‘which
data was provided to the MLC by the actual
copyright owner or its designee, which was
provided by a DMP and which was provided some
other third party’’); FMC April NOI Comment at 2
(agreeing that public database ‘‘should include
provenance information, not just because it helps
allow for judgments about how authoritative that
data is, but because it can help writers and
publishers know where to go to correct any bad data
they discover’’); CISAC & BIEM April NOI
Comment at 3 (‘‘Submitters of information should
be identified, and when the information is derived
from copyright owners (creators, publishers, CMOs,
etc.), it should be labelled, and it should prevail
over other sources of information.’’).
140 CISAC & BIEM April NOI Comment at 3
(maintaining that ‘‘any issues should be resolved
through the MLC’s dispute resolution policy’’);
SONA April NOI Comment at 8.
141 MLC April NOI Comment at 11.
139 ARM
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operationally effective way to ensure the
accuracy and quality of the data in its
database, rather than requiring it to
identify the source of each piece of
information contained therein.’’ 142 The
MLC also stated that it ‘‘intends to show
the provenance of each row of sound
recording data, including both the name
of and DPID for the DMP from which
the MLC received the sound recording
data concerned,’’ and that it ‘‘intends to
put checks in place to ensure data
quality and accuracy.’’ 143 For musical
works information, the MLC maintains
that it ‘‘will be sourced from copyright
owners.’’ 144
After carefully reviewing these
comments, the Office agrees that the
MLC should be granted some discretion
on how to display data provenance
information in the public database.
Because the commenters generally
supported the MLC’s intent to source
musical works information from
copyright owners, data provenance
issues appear to be especially relevant
to sound recording information in the
public database. This is particularly true
given that the MLC intends to populate
sound recording information in the
public database from reports of usage, as
opposed to using a single authoritative
source (discussed below). Accordingly,
the proposed rule states that the MLC
must display data provenance
information for sound recording
information in the public database. The
Office seeks public input on this aspect
of the proposed rule.
B. Sound Recording Information and
Disclaimers or Disclosures in the Public
Musical Works Database
1. ‘‘Sound Recording Copyright Owner’’
Information
In response to the September NOI,
RIAA and individual record labels
expressed concern about which
information will populate and be
displayed to satisfy the statutory
requirement to include ‘‘sound
recording copyright owner’’ (SRCO) in
the public musical works database.145
Specifically, RIAA explained that under
current industry practice, digital music
providers send royalties pursuant to
information received from record
companies or others releasing
recordings to DMPs ‘‘via a specialized
DDEX message known as the ERN (or
Electronic Release Notification),’’ which
is ‘‘typically populated with
information about the party that is
entitled to receive royalties (who may or
142 Id.

at 12.
Ex Parte Letter #7 at 4.
144 Id. at 2.
145 17 U.S.C. 115(d)(3)(E)(ii)(IV)(bb), (iii)(I)(dd).
143 MLC
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may not be the actual legal copyright
owner), because that is the information
that is relevant to the business
relationship between record labels and
DMPs.’’ 146 In short, information in ‘‘the
ERN message is not meant to be used to
make legal determinations of
ownership.’’ 147 RIAA noted the
potential for confusion stemming from a
field labelled ‘‘sound recording
copyright owner’’ in the public database
being populated by information taken
from the labels’ ERN messages—for both
the MLC (i.e., the MLC could
‘‘inadvertently misinterpret or misapply
the SRCO data’’), and users of the free,
public database (i.e., they could
mistakenly assume that the so-called
‘‘sound recording copyright owner’’
information is authoritative with respect
to ownership of the sound recording).148
Separate but relatedly, SoundExchange
noted that it ‘‘devotes substantial
resources’’ to tracking changes in sound
recording rights ownership, suggesting
that inclusion of a SRCO field ‘‘creates
a potential trap for the unwary.’’ 149
A2IM & RIAA and Sony suggested that
three fields—DDEX Party Identifier
(DPID), LabelName, and PLine—may
provide indicia relevant to determining
sound recording copyright
ownership.150
146 RIAA Initial September NOI Comment at 2.
Although the RIAA’s initial September NOI
comments suggested that the ERN feed included a
field labeled sound recording copyright owner
(SRCO), upon reply, it clarified that there is no such
specific field. See A2IM & RIAA Reply September
NOI Comment at 8 n.5.
147 RIAA Initial September NOI Comment at 2.
148 Id. at 3; see id. (‘‘If database users seek out and
enter into sound recording licenses with the wrong
parties and/or make payments to the wrong
parties—because they misunderstand what the data
in the SRCO column of the MLC database actually
represents—that would negatively impact our
member companies and the artists whose
recordings they own and/or exclusively license.’’).
Those concerns were echoed in ex parte meetings
with individual record labels. Universal Music
Group (‘‘UMG’’) explained that ‘‘actual copyright
ownership is irrelevant’’ in the digital supply chain,
as ‘‘DMPs only need to know who to pay and,
maybe, who to call,’’ whereas record companies
separately track copyright ownership information.
UMG & RIAA Ex Parte Letter Dec. 9, 2019 at 2.
UMG suggested that the MLC’s inclusion of a field
labeled ‘‘sound recording copyright owner’’ might
confuse relations between the actual copyright
owner and the record label conveying information
to the DMP, where the label is functioning as a noncopyright owner distributor through a licensing or
press and distribution (P&D) arrangement. UMG &
RIAA Ex Parte Letter at 2–3. Sony Music (‘‘Sony’’)
expressed similar concerns, suggesting that the
Office’s regulations specify how the ‘‘sound
recording copyright owner’’ line in the public
database should be labeled or defined to minimize
confusion. Sony & RIAA Ex Parte Letter Dec. 9,
2019 at 1–2.
149 SoundExchange Initial September NOI
Comment at 11–12.
150 Sony & RIAA Ex Parte Letter at 2 (noting that
‘‘DIY artists and aggregators serving that
community’’ may be most likely to populate the
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In the April NOI, the Copyright Office
sought public comment regarding which
data should be in the public database to
satisfy the statutory requirement,
including whether to require inclusion
of multiple fields to lessen the
perception that a single field contains
definitive data regarding sound
recording copyright ownership
information.151 ARM states that it does
not object ‘‘to a regulation that requires
the MLC to include [DDEX Party
Identifier (DPID), LabelName, and
PLine] in the Database, provided the
fields are each labeled in a way that
minimizes confusion and/or
misunderstanding,’’ as ‘‘this will lessen
the perception that a single field
contains definitive data regarding sound
recording copyright ownership
information.’’ 152 The MLC ‘‘has no
issue with including LabelName and
DPID field); A2IM & RIAA Reply September NOI
Comment at 8–10 (identifying DPID, LabelName,
and PLine fields in relation to sound recording
copyright owner information). The LabelName
represents the ‘‘brand under which a Release is
issued and marketed. A Label is a marketing
identity (like a MusicPublisher’s ‘Imprint’ in book
publishing) and is not the same thing as the record
company which controls it, even if it shares the
same name. The control of a Label may move from
one owner to another.’’ Digital Data Exchange
(‘‘DDEX’’), DDEX Data Dictionary, http://
service.ddex.net/dd/ERN411/dd/ddex_Label.html
(last visited Sept. 1, 2020). As noted by A2IM &
RIAA, ‘‘PLine’’ is ‘‘[a] composite element that
identifies the year of first release of the Resource
or Release followed by the name of the entity that
owns the phonographic rights in the Resource or
Release. . . . In the case of recordings that are
owned by the artist or the artist’s heirs but are
licensed to one of [their] member companies, the
PLine field typically lists those individuals’ names,
even though they generally are not actively
involved in commercializing those recordings.’’
A2IM & RIAA Reply September NOI Comment at
9 (citing Music Business Association and DDEX,
DDEX Release Notification Standard Starter Guide
for Implementation 28 (July 2016), https://
kb.ddex.net/download/attachments/327717/
MusicMetadata_DDEX_V1.pdf). DPID ‘‘is an
alphanumeric identifier that identifies the party
delivering the DDEX message,’’ and ‘‘is also
generally the party to whom the DMP sends
royalties for the relevant sound recording.’’ Id. at 8.
151 85 FR at 22577.
152 ARM April NOI Comment at 4. A2IM & RIAA
initially stated that ‘‘[b]ecause the PLine party is,
in many cases, an individual who would not want
to be listed in a public database and is often not
the party who commercializes the recording, the
regulations should prohibit that party name from
appearing in the public-facing database.’’ A2IM &
RIAA Reply September NOI Comment at 9. The
Office understands that ARM, of which A2IM and
RIAA are members, does not object to PLine being
displayed in the public musical works database. For
DPID, the Office also understands that ARM does
not object to including the DPID party’s name in the
public database, but does ‘‘object to the numerical
identifier being disclosed, as the list of assigned
DPID numbers is not public and disclosing
individual numbers (and/or the complete list of
numbers) could have unintended consequences.’’
ARM NPRM Comment at 10, U.S. Copyright Office
Dkt. No. 2020–5, available at https://
beta.regulations.gov/document/COLC-2020-00050001.
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PLine information in the public
database to the extent the MLC receives
that information from the DMPs,’’ but
expressed concern about including
DPID because it ‘‘does not identify
sound recording copyright owner, but
rather, the sender and/or recipient of a
DDEX-formatted message.’’ 153 The DLC
states that LabelName and Pline ‘‘are
adequate on their own,’’ as DPID ‘‘is not
a highly valuable data field,’’ and
contends that the burden of converting
DPID numerical codes into parties’
names (to address ARM’s concern about
displaying the numerical identifier)
outweighs any benefit of including DPID
in the public database.154 The Recording
Academy, although maintaining that
‘‘DDEX ERN information is an important
source of reliable and authoritative data
about a sound recording,’’ contends that
‘‘many of the fields serve a distinct
purpose in the digital supply chain and
do not satisfy the ‘sound recording
copyright owner’ field required in the
MLC database.’’ 155
Having considered all relevant
comments on this issue, it seems that
DPID does not have as strong a
connection to the MLC’s matching
efforts or the mechanical licensing of
musical works as the other fields
identified as relevant to the statutory
requirement to list a sound recording
copyright owner. In light of this, and the
commenters’ concerns, the proposed
rule would not require the MLC to
include DPID in the public database. In
case the MLC later decides to include
DPID in the public database, given the
confidentiality considerations raised,
the proposed rule states that the DPID
party’s name may be displayed, but not
the numerical identifier. In addition,
because industry practice has not
included a single data field to provide
definitive data regarding sound
recording copyright ownership, to
153 MLC April NOI Comment at 13. See also
Digital Data Exchange (‘‘DDEX’’) NPRM Comment at
1–2, U.S. Copyright Office Dkt. No. 2020–5,
available at https://beta.regulations.gov/document/
COLC-2020-0005-0001 (‘‘[T]he DPID, although a
unique identifier and in relevant instances an
identifier of ‘‘record companies’’, does not identify
sound recording copyright owners. It only identifies
the sender and recipient of a DDEX formatted
message and, in certain circumstances, the party
that the message is being sent on behalf of.’’).
154 DLC Letter July 13, 2020 at 10 (stating that
while converting the DPID numerical code into the
party’s actual name of reporting purposes ‘‘is
conceptually possible’’ for DMPs, ‘‘it would require
at least a substantial effort for some services’’
(around one year of development), and ‘‘would be
an impracticable burden for some others’’).
155 Recording Academy April NOI Comment at 3.
Compare ARM April NOI Comment at 5 (stating
‘‘there is no single field in the ERN that can
simultaneously tell the public who owns a work,
who distributes the work and who controls the right
to license the work’’).
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satisfy the statute’s requirement to
include information regarding ‘‘sound
recording copyright owner,’’ the
proposed rule requires the MLC to
include data for both LabelName and
PLine in the public database, to the
extent reasonably available.156 In light
of numerous comments expressing
similar views on this subject, the Office
tentatively concludes that inclusion of
these two fields would adequately
satisfy the statutory requirement by
establishing an avenue for the MLC to
include relevant data that is transmitted
through the existing digital supply
chain, and thus reasonably available for
inclusion in the public database.
As for labeling these fields, the MLC
contends that ‘‘the names or labels
assigned to these fields in the public
database is not ultimately the MLC’s
decision,’’ claiming that ‘‘it is ultimately
at DDEX’s discretion.’’ 157 The Office
strongly disagrees with this notion.
While DDEX ‘‘standardizes the formats
in which information is represented in
messages and the method by which the
messages are exchanged’’ ‘‘along the
digital music value chain’’ 158 (e.g.,
between digital music providers and the
MLC), DDEX does not control the public
database or how information is
displayed and/or labeled in the public
database. While the Office wishes to
afford the MLC some flexibility in
administering the public database, and
thus tentatively declines to regulate the
precise names of these fields,159 due to
the comments noted above, the
proposed rule precludes the MLC from
labeling either the PLine or LabelName
field ‘‘sound recording copyright
owner,’’ and requires the MLC to
consider industry practices when
labeling fields in the public database to
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156 As

the MMA also requires ‘‘sound recording
copyright owner’’ to be reported by DMPs to the
mechanical licensing collective in monthly reports
of usage, the Office has separately issued an interim
rule regarding which information should be
included in such reports to satisfy this requirement.
Because industry practice has not included a single
data field to provide definitive data regarding sound
recording copyright ownership, that rule proposes
DMPs can satisfy this obligation by reporting
information in the following fields: LabelName and
PLine. See also U.S. Copyright Office, Interim Rule,
Music Modernization Act Notices of License,
Notices of Nonblanket Activity, Data Collection and
Delivery Efforts, and Reports of Usage and Payment,
Dkt. No. 2020–5, published elsewhere in this issue
of the Federal Register.
157 MLC Ex Parte Letter #7 at 4.
158 DDEX NPRM Comment at 1, U.S. Copyright
Office Dkt. No. 2020–5, available at https://
beta.regulations.gov/document/COLC-2020-00050001.
159 See ARM April NOI Comment at 5 (suggesting
that ‘‘LabelName’’ be described as ‘‘U.S. Releasing
Party (if available),’’ and that ‘‘PLine’’ be described
as ‘‘Sound Recording Owner of Record (who may
not be the party that commercializes the recording;
note that this party may change over time)’’).
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reduce the likelihood of user
confusion.160 The Office appreciates the
MLC’s intention to ‘‘make available in
the database a glossary or key, which
would include field descriptors.’’ 161
The Office specifically encourages the
MLC to consider ARM’s labeling
suggestions with respect to the PLine
and LabelName fields.
2. Disclaimer
Relatedly, the Office received
persuasive comments requesting that
the MLC be required to include a
conspicuous disclaimer regarding sound
recording copyright ownership
information in its database. For
example, in response to the September
NOI, RIAA suggested that the MLC
should be required to ‘‘include a clear
and conspicuous disclaimer on the
home screen’’ of the public database
that it does not purport to provide
authoritative information regarding
sound recording copyright owner
information.162 A2IM & RIAA, CISAC &
BIEM, and SoundExchange agreed that
the public database should display such
a disclaimer.163 And the MLC itself
agreed to display a disclaimer that its
database should not be considered an
authoritative source for sound recording
information.164 Subsequent comments
in response to the April NOI similarly
pushed for such a disclaimer,165 and the
MLC reiterated its intention to include
a disclaimer that the public database is
not an authoritative source for sound
recording information.166 Both ARM
and the Recording Academy further
suggested that the disclaimer include a
link to SoundExchange’s ISRC Search
database (located at https://
isrc.soundexchange.com).167
160 The same limitation applies if the MLC elects
to include DPID information.
161 MLC Ex Parte Letter #7 at 4.
162 RIAA Initial September NOI Comment at 10.
163 A2IM & RIAA Reply September NOI Comment
at 9 (urging Office to require ‘‘a strong, prominent
disclaimer’’ to ‘‘make[] it explicitly clear that the
database does not purport to provide authoritative
information about sound recording copyright
ownership’’); CISAC & BIEM Reply September NOI
Comment at 8 (‘‘CISAC and BIEM also encourage
the use of appropriate disclaiming language in
regard to the content of the database, where
necessary.’’); SoundExchange Initial September NOI
Comment at 12 (‘‘At a minimum, the MLC Database
should at least include a disclaimer that the MLC
Database is not an authoritative source of sound
recording rights owner information.’’).
164 MLC Reply September NOI Comment at 36–
37.
165 ARM April NOI Comment at 6–7; Recording
Academy April NOI Comment at 3–4.
166 MLC April NOI Comment at 13.
167 ARM April NOI Comment at 6–7; Recording
Academy April NOI Comment at 3–4. The RIAA has
designated SoundExchange as the authoritative
source of ISRC data in the U.S. ARM Ex Parte Letter
July 27, 2020 at 2; RIAA, RIAA Designates
SoundExchange as Authoritative Source of ISRC
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In light of the comments received
urging a disclaimer, and the fact that no
single field may indicate sound
recording copyright ownership, the
proposed rule requires the MLC to
include in the public-facing version of
the musical works database a
conspicuous disclaimer that states that
the database is not an authoritative
source for sound recording information,
and explains the labeling of information
in the database related to sound
recording copyright owner, including
the ‘‘LabelName’’ and ‘‘PLine’’ fields.168
The proposed rule would not require
that the disclaimer include a link to
SoundExchange’s ISRC Search database,
though it certainly does not prohibit
such inclusion.
3. Populating and Deduping Sound
Recording Information in the Public
Musical Works Database
The statute requires the MLC to
‘‘establish and maintain a database
containing information relating to
musical works (and shares of such
works) and, to the extent known, . . .
the sound recordings in which the
musical works are embodied.’’ 169 As
noted, for both matched and unmatched
musical works, the public database must
include, to the extent reasonably
available to the MLC, ‘‘identifying
information for sound recordings in
which the musical work is
embodied.’’ 170
Throughout this rulemaking and
parallel rulemakings, commenters have
expressed concern about the MLC using
non-authoritative source(s) to populate
the sound recording information in the
public database. For example, ARM
expressed concern about ‘‘ensuring that
all sound recording data that ultimately
appears in the MLC’s public-facing
database is as accurate as possible and
is taken from an authoritative source
(e.g., SoundExchange),’’ 171 and that
Data in the United States (July 22, 2020), https://
www.riaa.com/riaa-designates-soundexchange-asauthoritative-source-of-isrc-data-in-the-unitedstates/.
168 See Recording Academy April NOI Comment
at 3 (‘‘support[ing] the use of a disclaimer that
would properly contextualize the use of ‘sound
recording copyright owner’ and safeguard the legal
rights of artists’’).
169 17 U.S.C. 115(d)(3)(E)(i).
170 Id. at 115(d)(3)(E)(ii)(IV)(bb), (iii)(I)(dd).
171 ARM NPRM Comment at 6, U.S. Copyright
Office Dkt. No. 2020–5, available at https://
beta.regulations.gov/document/COLC-2020-00050001. See also SoundExchange Initial September
NOI Comment at 12 (‘‘[T]he MLC is not in a good
position to capture or track changes in sound
recording rights ownership, because it does not
have a direct relationship with sound recording
copyright owners like SoundExchange does, nor
does it have an ongoing business need to ensure
that sound recording rights information is always
accurate and up-to-date.’’); Jessop Initial September
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‘‘the MLC not propagate nonauthoritative sound recording data in its
public-facing database and outward
reporting.’’ 172 Similarly, ARM members
RIAA and A2IM contend that ‘‘the MLC
should be required to build its database
from authoritative data that is obtained
from copyright owners or their
designated data providers,’’ a
consideration echoed by other
commenters representing sound
recording interests.173 Though raised in
the context of data collection by DMPs,
as opposed to populating the public
database, the DLC agrees with having
the MLC obtain sound recording
information from a single, authoritative
source, such as SoundExchange,
because ‘‘[w]ith record labels acting as
the primary and authoritative source for
their own sound recording metadata, the
MLC could then rely on only a single (or
limited number of) metadata field(s)
from licensees’ monthly reports of usage
to look up the sound recordings in the
MLC database (e.g., an ISRC or digital
music provider’s unique sound
recording identifier that would remain
constant across all usage reporting).’’ 174
The DLC further maintains that ‘‘the
MLC’s suggestion to obtain disparate
sound recording data from every digital
music provider and significant nonblanket licensee is far less efficient than
obtaining it from a single source like
SoundExchange.’’ 175
By contrast, the MLC asserts that
‘‘[t]hird-party data from SoundExchange
or another ‘authoritative source’ cannot,
by definition, be ‘authoritative’ as to
particular sound recordings made
NOI Comment at 3 (‘‘The MLC should obtain sound
recording information from as close to the source
as possible. In practice this means from the record
label or someone directly or indirectly authorized
to manage this information for them.’’). As noted
above, RIAA recently designated SoundExchange as
the authoritative source of ISRC data in the United
States. ARM Ex Parte Letter July 27, 2020 at 2;
RIAA, RIAA Designates SoundExchange as
Authoritative Source of ISRC Data in the United
States (July 22, 2020), https://www.riaa.com/riaadesignates-soundexchange-as-authoritative-sourceof-isrc-data-in-the-united-states/.
172 ARM Ex Parte Letter July 27, 2020 at 1. See
also ARM April NOI Comment at 3 (‘‘[I]t is critical
that the Database not disseminate unverified data,
whether received from DMPs in their reports of
usage or from other third-party sources.’’).
173 A2IM & RIAA Reply September NOI Comment
at 3. See SoundExchange Initial September NOI
Comment at 4 (noting its ‘‘firm determination not
to mix potentially suspect data provided by
licensees with the authoritative data provided by
rights owners in its repertoire database’’). See also
Music Reports Initial September NOI Comment at
3 (‘‘[A] row of sound recording metadata provided
by one DMP in relation to a discrete sound
recording may differ from the row of metadata a
second DMP provides in relation to the same sound
recording, with additional or different data fields or
identifiers unique to that DMP.’’).
174 DLC Reply September NOI Comment at 10.
175 DLC Ex Parte Letter Mar. 4, 2020 at 2.
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available through the DMP’s service,
unless and until the DMP compares the
third-party data to its own data to match
the third-party sound recording
database to the DMP’s database of tracks
streamed.’’ 176 While the MLC has
previously stated that it ‘‘intends to use
SoundExchange as a valuable source of
information for sound recording
identifying information’’ (but that a
regulation ‘‘requiring SoundExchange as
a single source would be . . .
unnecessarily limiting’’ 177), the MLC
also contends that ‘‘much of the
information [it] believes is necessary to
build and maintain a useful database is
consistent with the data the MLC
believes should be provided by the
DMPs in their [notices of license],
through their data collection efforts, and
through their usage reporting (including
the reports of usage).’’ 178 The MLC
maintains that ‘‘receiving from DMPs
the unaltered sound recording data they
originally received from the
corresponding sound recording owners
[in reports of usage] would both
improve the MLC’s ability to match
musical works to sound recordings, as
the MLC would have fewer metadata
matches to make (i.e., between musical
works and the unaltered data for an
associated sound recordings), and
would better allow the MLC to ‘roll up’
sound recording data under entries that
are more likely to reflect more
‘definitive’ versions of that sound
recording data (i.e., the unaltered data
originally provided by the sound
recording owners).’’ 179 The MLC further
states that ‘‘for uses where the sound
recording has not yet been matched to
a musical work, the sound recording
data received from DMPs will be used
to populate the database, as that is the
only data the MLC will have for such
uses,’’ and that ‘‘[f]or uses where the
sound recording has been matched but
all musical work ownership shares have
not been claimed and are not known,
the database will contain the sound
recording data received from DMPs,
organized and displayed under each
individual musical work to which the
MLC matched that sound recording
usage data.’’ 180 For ‘‘sound recordings
that are matched to a specific musical
work and for sound recordings that are
unmatched, the MLC intends to include
sound recording information in the
176 MLC NPRM Comment at 11–12, U.S.
Copyright Office Dkt. No. 2020–5, available at
https://beta.regulations.gov/document/COLC-20200005-0001.
177 MLC Reply September NOI Comment at 11
n.7.
178 MLC Initial September NOI Comment at 24.
179 MLC Ex Parte Letter #7 at 2.
180 Id.
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disparate forms received from the DMPs
that provided that information.’’ 181
Having carefully considered this issue
in light of the statute and legislative
history, the Office invites the MLC to
take a step back as it assesses how it
will populate sound recording
information in the public database.
Although the Office has, separately,
adopted an interim rule that provides a
method for the MLC to generally receive
certain data fields in unaltered form that
it has identified as being useful for
matching, it is not foregone that the
same demands must drive display
considerations with respect to the
public database, particularly for
matched works.182 First, while perhaps
not authoritative (hence the use of the
disclaimer, as discussed above), the
Office believes the MMA anticipates a
general reliability of the sound
recording information appearing in the
public database.183 The MLC’s
observation that data from
SoundExchange is not ‘‘authoritative’’
with respect to usage of recordings,
because only reports of usage provide
evidence as to which sound recordings
were actually streamed through a DMP’s
service, does not seem dispositive.
While it may be true that reports of
usage are the better indicators of which
sound recordings were actually
streamed, the public database is not
necessarily meant to serve that same
function.184 The statute requires the
public database to contain information
relating to ‘‘the sound recordings in
which the musical works are
embodied,’’ which can reasonably be
read as information to identify the
sound recordings in which musical
works are embodied, regardless of
whether they were streamed pursuant to
181 Id.

at 3.
Copyright Office, Interim Rule, Music
Modernization Act Notices of License, Notices of
Nonblanket Activity, Data Collection and Delivery
Efforts, and Reports of Usage and Payment, Dkt. No.
2020–5, published elsewhere in this issue of the
Federal Register. For some fields, the interim rule
provides for a one-year transition period for DMPs
that are not currently set up to provide this data
unaltered from what was provided by the sound
recording copyright owner or licensor.
183 See SoundExchange Initial September NOI
Comment at 5 (‘‘[T]he success of the MLC Database
. . . will depend on it having sufficiently
comprehensive data of sufficiently high quality that
it will be respected and used throughout the
industry.’’); RIAA Initial September NOI Comment
at 11 (asserting that record labels ‘‘anticipate
making frequent use of the MLC database’’).
184 See SoundExchange NPRM Comment at 5,
U.S. Copyright Office Dkt. No. 2020–5, available at
https://beta.regulations.gov/document/COLC-20200005-0001 (‘‘Reporting by digital service providers
should be viewed primarily as a means of
identifying the works used by the service, rather
than as a way for the MLC to learn about ownership
and other characteristics of those works.’’).
182 U.S.
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disparate attendant metadata or not.185
As RIAA explains, ‘‘member labels vary
the metadata they send the different
DMPs in order to meet the services’
idiosyncratic display requirements,’’
which if passed to the MLC even in
unaltered form, would result in the MLC
‘‘still receiv[ing] conflicting data that it
will have to spend time and resources
reconciling.’’ 186 Populating certain
fields in the public database from
reports of usage instead of from an
authoritative, normalized source thus
may increase the likelihood of
inaccurate or confusing sound recording
information in the database. Second, the
MLC must issue monthly royalty reports
to musical copyright owners, which will
include information about the sound
recordings in which their musical works
are embodied.187 Inaccuracies or
confusion in the public database
regarding sound recording information
may translate into inaccuracies in
royalty statements to musical work
copyright owners.188 Finally, the statute
requires the MLC to grant digital music
providers bulk access to the public
database free of charge,189 which seems
less meaningful if bulk access were to
mean regurgitating the same information
from reports of usage back to digital
music providers.
While the proposed regulatory
language does not address this aspect,
commenters may address this topic in
their responses. Commenters may
consider whether their concerns are
heightened, or perhaps assuaged, by the
MLC’s belief that deduplicating sound
recording records, or cross-matching
sound recording data, is ‘‘outside the
MLC’s mandate.’’ 190 Specifically, the
MLC maintains that ‘‘[t]he workable
approach to deduplicating DMP audio
would be for DMPs to pre-match their
data against an authoritative source of
sound recording data and audio, or
digitally match their audio against an
authoritative database of sound
recording audio, and then provide the
unique ID field for the audio in that
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185 See

17 U.S.C. 115(d)(3)(E)(i), (ii)(IV)(bb),
(iii)(I)(dd).
186 A2IM & RIAA Reply September NOI Comment
at 2.
187 See U.S. Copyright Office, Interim Rule,
Royalty Reporting and Distribution Obligations of
the Mechanical Licensing Collective, Dkt. No. 2020–
6, published elsewhere in this issue of the Federal
Register.
188 See SoundExchange NPRM Comment at 9,
U.S. Copyright Office Dkt. No. 2020–6, available at
https://beta.regulations.gov/document/COLC-20200003-0001 (expressing concern about relying on
DMP reports of usage ‘‘as a primary source of the
information about musical works and sound
recordings that will be reported on publisher
royalty statements’’).
189 17 U.S.C. 115(d)(3)(E)(v).
190 MLC Letter June 15, 2020 at 3 n.3.
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authoritative audio database, along with
access for the MLC to the audio from the
authoritative database.’’ 191 For both the
public database and claiming portal, the
MLC anticipates that for unmatched
musical works, there will be separate
records for each unmatched use (i.e.,
separate records for each stream of a
sound recording embodying the
unmatched musical work).192 The MLC
does, however, intend to match multiple
sound recordings to the same musical
work in the public database and ‘‘list[ ]
all of those sound recordings together as
associated with the musical work’’; but
observes that ‘‘it is the additional step
of having the MLC be the arbiter of
which sound recordings are ‘the same,’
as opposed to just reflecting which ones
match to the same musical work
through similar metadata, that can be
problematic.’’ 193 The Office notes that
as DMPs will be able to satisfy their
section 115(d)(4)(B) obligations to
‘‘engage in good-faith, commercially
reasonable efforts to obtain’’ sound
recording information from sound
recording copyright owners by arranging
for the MLC to receive data directly
from an authoritative source (e.g.,
SoundExchange),194 it may be unlikely
that DMPs pre-match their data as
proposed by the MLC.
C. Access to Information in the Public
Musical Works Database
As noted above, the statute directs the
Copyright Office to ‘‘establish
requirements by regulations to ensure
the usability, interoperability, and usage
restrictions of the [public] musical
works database.’’ 195 The database must
‘‘be made available to members of the
public in a searchable, online format,
free of charge.’’ 196 The mechanical
licensing collective must make the data
available ‘‘in a bulk, machine-readable
format, through a widely available
software application,’’ to digital music
providers operating under valid notices
191 Id.
192 Id. at 4; MLC Ex Parte Letter #7 at 2 (‘‘[F]or
sound recordings that are matched to a specific
musical work and for sound recordings that are
unmatched, the MLC intends to include sound
recording information in the disparate forms
received from the DMPs that provided that
information. The MLC intends to show the
provenance of each such row of sound recording
data (i.e., the DMP from which the MLC received
the sound recording data concerned), including
both the name of the DMP and the DPID for that
DMP.’’).
193 MLC Letter June 15, 2020 at 5.
194 See U.S. Copyright Office, Interim Rule, Music
Modernization Act Notices of License, Notices of
Nonblanket Activity, Data Collection and Delivery
Efforts, and Reports of Usage and Payment, Dkt. No.
2020–5, published elsewhere in this issue of the
Federal Register.
195 17 U.S.C. 115(d)(3)(E)(vi).
196 Id. at 115(d)(3)(E)(v).
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of license, compliant significant
nonblanket licensees, authorized
vendors of such digital music providers
or significant nonblanket licensees, and
the Copyright Office, free of charge, and
to ‘‘[a]ny other person or entity for a fee
not to exceed the marginal cost to the
mechanical licensing collective of
providing the database to such person or
entity.’’ 197 The legislative history
stresses the importance of the database
and making it available to ‘‘the public
without charge, with the exception of
recovery of the marginal cost of
providing access in bulk to the
public.’’ 198 It adds that ‘‘[i]ndividual
lookups of works shall be free although
the collective may implement
reasonable steps to block efforts to
bypass the marginal cost recovery for
bulk access if it appears that one or
more entities are attempting to
download the database in bulk through
repeated queries.’’ 199 And it further
states that ‘‘there shall be no
requirement that a database user must
register or otherwise turn over personal
information in order to obtain the free
access required by the legislation.’’ 200
1. Method of Access
In response to the September NOI, the
DLC maintained that the mechanical
licensing collective should not be
required to provide more than ‘‘[b]ulk
downloads (either of the entire database,
or of some subset thereof) in a flat file
format, once per week per user,’’ and
‘‘[o]nline song-by-song searches to query
the database, e.g., through a
website.’’ 201 The DLC also contended
that ‘‘it would be unreasonable for
digital music providers and significant
nonblanket licensees to foot the bill for
database features that would only
benefit entities or individuals who are
not paying a fair share of the MLC’s
costs,’’ 202 and that application
programming interfaces (‘‘APIs’’) are
‘‘not needed by digital music providers
and significant nonblanket
licensees.’’ 203
Multiple commenters disagreed with
the DLC, asserting that real-time access
to the public database—not merely a
weekly file—is necessary to meet the
goals of the statute. For example,
SoundExchange asserted that failure to
provide real-time access ‘‘could unfairly
197 Id.
198 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115–
339, at 8; Conf. Rep. at 7.
199 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115–
339, at 8–9; Conf. Rep. at 7.
200 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115–
339, at 9; Conf. Rep. at 7.
201 DLC Initial September NOI Comment at 21.
202 Id.
203 DLC Reply September NOI Comment at 26.
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distort competition for musical work
license administration services by
giving the MLC and its vendors
preferred access to current data,’’ and
that the Office should ‘‘maintain[ ] a
level playing field in the market for
musical work license administration
services.’’ 204 A2IM & RIAA noted that it
would be ‘‘damaging to the entire music
ecosystem for third parties to utilize
stale data, especially if they use it in
connection with some sort of publicfacing, data-related business or to drive
licensing or payment decisions.’’ 205
Further, FMC, MAC, and the Recording
Academy also all stressed the
importance of real-time access to the
public database through APIs.206
In its April NOI, the Office tentatively
declined to regulate the precise format
in which the MLC provides bulk access
to its database (e.g., APIs), so as to
provide the MLC flexibility as
technology develops in providing
database access.207 The Office noted,
however, that the MMA’s goals—to have
the public database serve as an
authoritative source of information
regarding musical work ownership
information, to provide transparency,
and to be used by entities other than
digital music providers and significant
nonblanket licensees—‘‘support[ed]
real-time access’’ to the public database,
‘‘either via bulk access or online songby-song searches.’’ 208
204 SoundExchange Reply September NOI
Comment at 9. See also id. at 4–5 (stating that
‘‘[w]eekly downloads of a copy of the database are
distinctly different and less useful than real-time
access to current data,’’ and noting that the MLC
will be making constant updates and thus a weekly
download would quickly become out of date).
205 A2IM & RIAA Reply September NOI Comment
at 7.
206 FMC Reply September NOI Comment at 3
(concurring with SoundExchange’s
recommendations about API access, ‘‘including the
recommendations that API access include unique
identiÉers, catalog lookup, and fuzzy searching’’);
Recording Academy Initial September NOI
Comment at 4 (‘‘ensuring that the database has a
user-friendly API and ‘machine-to-machine’
accessibility is important to its practical usability’’);
MAC Initial September NOI Comment at 2
(asserting that having API access and ensuring
interoperability ‘‘with other systems is the best way
to make certain the MLC database becomes part of
the overall music licensing ecosystem’’). See also
RIAA Initial September NOI Comment at 11 (‘‘To
facilitate efficient business-to-business use of the
MLC database, the regulations should require the
MLC to offer free API access to registered users of
the database who request bulk access.’’);
SoundExchange Reply September NOI Comment at
4–5, 8 (challenging the DLC’s assertion that
providing APIs would be financially burdensome,
stating that ‘‘it is not obvious that there would be
a significant cost difference between providing full
API access and the diminished access the DLC
describes’’).
207 85 FR at 22578.
208 Id. See 17 U.S.C. 115(d)(3)(E)(v); see also
RIAA Initial September NOI Comment at 11
(asserting that record labels ‘‘anticipate making
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In response, SoundExchange
maintains that bulk access to the public
database should be provided via an API,
though acknowledging that ‘‘[i]t does
not seem necessary for the Office to
regulate technical details of how the
MLC implements an API.’’ 209
SoundExchange contends that to
‘‘ensure level access to the database, it
must be made available via real-time,
bulk access,’’ that ‘‘only a robust
Application Programming Interface can
deliver real-time results and achieve the
industry-wide benefits of the musical
works database contemplated by the
MMA,’’ and that ‘‘[t]he use of APIs in
modern software architectures is a
commonly widespread best practice,
and the level of effort behind their
implementation is generally low and
can be measured in weeks or even days
depending on the chosen database
technology.’’ 210 CISAC & BIEM, FMC,
and ARM support real-time bulk access
to the public database,211 with ARM
stating that ‘‘[i]t is hard to imagine any
way the MLC could [offer bulk access
that occurs in real time, in a machinereadable format where the data is
transferred via a programmable
interface] short of offering API
access.’’ 212 ARM also urges the Office to
‘‘require the MLC to offer API access
now, while permitting it to shift to other
bulk-access technical solutions if and
when those become widespread within
the relevant industries’’—but ‘‘[s]hould
the Office decline to require API
access,’’ ARM asks that the Office
‘‘require some form of bulk access and
[ ] specify that the bulk-access solution
provide real-time access in a machinereadable form via a programmable
interface.’’ 213
frequent use of the MLC database’’); MIC Coalition
Initial September NOI Comment at 3 (‘‘The
opaqueness of the current music marketplace
creates uncertainty that disproportionately harms
small artists and independent publishers and stifles
innovation. All stakeholders in the music
marketplace benefit when current and accurate
information about copyright ownership is easily
accessible.’’).
209 SoundExchange April NOI Comment at 5.
210 SoundExchange Ex Parte Letter Sept. 1, 2020
at 1.
211 CISAC & BIEM April NOI Comment at 3
(‘‘Updated information in the database is crucial,
therefore, CISAC and BIEM suggest supporting realtime access to ensure DSPs have the correct
information to properly identify works.’’); FMC
April NOI Comment at 2 (‘‘We appreciate the
Office’s clear acknowledgment that real-time access
is a priority, but are somewhat puzzled by the
reluctance to require APIs. Requiring API access
and interoperability doesn’t limit flexibility—done
right, it enables flexibility.’’); ARM April NOI
Comment at 7 (asserting that ‘‘the MLC must offer
bulk access that occurs in real time, in a machinereadable format where the data is transferred via a
programmable interface’’).
212 ARM April NOI Comment at 7.
213 Id. at 8.
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Both the MLC and DLC agree with the
Office’s tentative decision not to
regulate the precise format in which the
mechanical licensing collective must
provide bulk access to the public
database, but rather provide the
collective flexibility as technology
develops.214 The MLC further
emphasizes its commitment ‘‘to
fulfilling this important requirement,’’
and that it is ‘‘working with DDEX and
its members on the format for
publishing data to ensure it is useful to
the wide variety of constituents.’’ 215 In
addition, the MLC maintains that it
‘‘does plan to provide bulk access to the
public data and will determine how best
to do so once it has completed its initial
development and rollout of the portal,’’
and that ‘‘one of the solutions the MLC
is contemplating is to provide bulk
access to the publicly-available data via
an API.’’ 216 Music Report contends that
the Office’s regulations should ‘‘not
require any specific file delivery
protocols, but rather state general
principles and standards to which the
MLC must be held,’’ such as ‘‘bulk,
machine-readable data access to eligible
parties ‘via any process for bulk data
management widely adopted among
music rights administrators,’ ’’ which
could include ‘‘flat-file, API, and XML
protocols, but could in future also
include distributed ledger
protocols.’’ 217
Having carefully considered this
issue, the Office proposes that the MLC
shall make the musical works database
available to members of the public in a
searchable, real-time, online format, free
of charge. Regarding bulk access, the
Office is inclined to agree that the MLC
should—at least initially, due to its
start-up nature—have some discretion
regarding the precise format in which it
provides bulk access to the public
database. The Office is mindful,
however, of the overwhelming desire for
the MLC to provide bulk access through
APIs from a broad swatch of
organizations representing various
corners of the music ecosystem.
Accordingly, the proposed rule states
214 MLC April NOI Comment at 14; DLC April
NOI Comment at 5.
215 MLC April NOI Comment at 14; MLC April
NOI Comment at 14 & n.8.
216 MLC Ex Parte Letter #7 at 6.
217 Music Reports April NOI Comment at 4. Music
Reports also asks the Office to ‘‘consider requiring
the MLC to review such protocols every two years
to determine whether newer protocols have been
widely adopted.’’ Id. Because digital music
providers, significant nonblanket licensees, and
third parties may base their business processes on
the format in which the mechanical licensing
collective provides bulk access to the public
database, the Office is hesitant to require
reevaluation of that format every two years.
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that the MLC shall make the musical
works database available in a bulk, realtime, machine-readable format through
a process for bulk data management
widely adopted among music rights
administrators to: (1) Digital music
providers operating under the authority
of valid notices of license, and their
authorized vendors, free of charge; (2)
significant nonblanket licensees in
compliance with their obligations under
17 U.S.C. 115(d)(6), and their authorized
vendors, free of charge; (3) the Register
of Copyrights, free of charge; and (4) any
other person or entity for a fee not to
exceed the marginal cost to the
mechanical licensing collective of
providing the database to such person or
entity, which shall not be unreasonable.
In addition, starting July 1, 2021, the
MLC must provide bulk access to the
public database through APIs, although
the proposed rule would provide the
MLC flexibility to determine how to
precisely implement that requirement.
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2. Marginal Cost
Despite the statute and legislative
history stating third parties may be
charged the ‘‘marginal cost’’ of being
provided bulk access, in response to the
September NOI, A2IM & RIAA
expressed concern about making the
public database available to third parties
‘‘unless the fee those third parties are
required to pay takes into account the
cost for the MLC to acquire that data
and all of the costs and hard work that
goes into creating, compiling, verifying,
deduping, etc. the sound recording data
that will reside within the MLC
database and the potential opportunity
costs to [record labels] of having that
data available to third parties via the
MLC.’’ 218 RIAA & A2IM asked the
Office to define ‘‘marginal cost’’ to
‘‘include not just the cost of creating
and maintaining the bulk access, but
also the cost to the MLC of acquiring the
data, including payment to the data
source, for the hard work of aggregating,
verifying, deduping and resolving
conflicts in the data.’’ 219 In its April
NOI, the Office tentatively declined this
request, stating that ‘‘[i]t is not clear that
‘marginal cost’ is a vague term,’’ and
that the ‘‘MLC should be able to
determine the best pricing information
in light of its operations, based on the
statutory and legislative history
language.’’ 220
218 A2IM & RIAA Reply September NOI Comment
at 7; see also id. (contending that otherwise thirdparty businesses ‘‘would be able to access that data
at a highly subsidized, below-market price’’).
219 Id. at 8.
220 85 FR at 22579; see Conf. Rep. at 7 (‘‘Given
the importance of this database, the legislation
makes clear that it shall be made available to the
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In response, ARM asks the Office to
reconsider its decision.221 By contrast,
Music Reports, a provider of music
copyright ownership information and
rights administration services, contends
that ‘‘marginal cost’’ should be
‘‘acknowledged as modest’’ and read to
mean solely the cost of making the data
available to such person or entity.222
Music Reports further maintains that
‘‘the cost of making such data available
in bulk is non-trivial, but not expensive
when distributed over time and among
multiple parties,’’ and that even where
a range of formats, protocols, and
choreographies are offered, ‘‘and even
when offered at high frequency and on
a highly contemporary basis, once those
elements are established and made
public, the cost to maintain them tends
to be relatively fixed and modest.’’ 223
For its part, the MLC agreed with the
Office’s tentative conclusion that the
MLC should be able to determine the
best pricing information for bulk access
to the database ‘‘to third parties not
enumerated in the statute.’’ 224
The Office notes that the MLC is
required to provide access in a ‘‘bulk,
machine-readable format’’ to digital
music providers operating under the
authority of valid notices of license and
significant nonblanket licensees in
compliance with their obligations under
17 U.S.C. 115(d)(6).225 Given that the
statute envisions digital service
providers and significant nonblanket
licensees funding the mechanical
licensing collective’s activities, which
includes the creation and maintenance
of a public musical works database,226
and that the term ‘‘marginal cost’’ is not
vague, it is difficult for the Office to see
how Congress intended third parties to
offset the larger cost of the collective
acquiring the data and aggregating,
verifying, deduping and resolving
Copyright Office and the public without charge,
with the exception of recovery of the marginal cost
of providing access in bulk to the public.’’); see also
Music Reports Initial September NOI Comment at
5 (‘‘Music Reports notes that the marginal cost of
automated daily data delivery protocols is relatively
trivial, and calls upon the Office to ensure that such
automated delivery be made available upon the first
availability of the [public] database, and that the fee
schedule scrupulously adhere to the ‘marginal cost’
standard.’’).
221 ARM April NOI Comment at 9.
222 Music Reports April NOI Comment at 7.
223 Id. at 8; see also Music Reports Initial
September NOI Comment at 5 (‘‘Music Reports
notes that the marginal cost of automated daily data
delivery protocols is relatively trivial, and calls
upon the Office to ensure that such automated
delivery be made available upon the first
availability of the [public] database, and that the fee
schedule scrupulously adhere to the ‘marginal cost’
standard.’’).
224 MLC April NOI Comment at 14.
225 See 17 U.S.C. 115(d)(3)(E)(v)(I)–(II).
226 See id. at 115(d)(3)(E), (d)(4)(C), (d)(7)(A).
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conflicts in the data. Rather, the
legislative history emphasizes the
importance of accessibility to the public
database 227 and indicates an intent to
create a level playing field, recognizing
that ‘‘[m]usic metadata has more often
been seen as a competitive advantage for
the party that controls the database,
rather than as a resource for building an
industry on.’’ 228 Requiring third parties
to pay more than the ‘‘marginal cost’’
could create commercial disadvantages
that the MMA sought to eliminate.
Accordingly, the proposed rule states
that the mechanical licensing collective
shall make the musical works database
available in a bulk, real-time, machinereadable format to any other person or
entity for a fee not to exceed the
marginal cost to the mechanical
licensing collective of providing the
database to such person or entity, which
shall not be unreasonable.229 This
allows the MLC to determine the best
pricing information in light of its
operations, while providing reassurance
that ‘‘marginal cost’’ will not be
unreasonable.
3. Abuse
The legislative history states that in
cases of efforts by third parties to bypass
the marginal cost recovery for bulk
access (i.e., abuse), the MLC ‘‘may
implement reasonable steps to block
efforts to bypass the marginal cost
recovery for bulk access if it appears
that one or more entities are attempting
to download the database in bulk
through repeated queries.’’ 230 In
response to the September NOI, both the
MLC and DLC proposed regulatory
language that would provide the MLC
discretion to block efforts to bypass the
227 Conf. Rep. at 7 (‘‘Given the importance of this
database, the legislation makes clear that it shall be
made available to the Copyright Office and the
public without charge, with the exception of
recovery of the marginal cost of providing access in
bulk to the public.’’).
228 See id. at 6. See also DLC April NOI Comment
at 5 (‘‘[T]he Office should ensure that neither the
MLC nor its vendors are given a special competitive
advantage because of their responsibility for
maintaining this database.’’); SoundExchange Ex
Parte Letter Sept. 1, 2020 at 1 (‘‘[T]he musical
works database should be a resource for the entire
music industry,’’ and ‘‘regulations should ensure
that potential competitors have the same access to
MLC data and the MLC database enjoyed by the
MLC’s vendors.’’).
229 Music Reports also asks that bulk access to the
public database be provided on a ‘‘competitionneutral basis.’’ Music Reports April NOI Comment
at 5. Because the proposed rule requires the
mechanical licensing collective to provide bulk
access to any third party that pays the ‘‘marginal
cost’’ of doing so, the Office does not believe such
a condition needs to be codified in regulations.
230 H.R. Rep. No. 115–651, at 8; S. Rep. No. 115–
339, at 8–9; Conf. Rep. at 7.
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marginal cost recovery.231 A2IM & RIAA
also suggested that the MLC be required
to implement technological protection
measures (‘‘TPMs’’) to reduce the
likelihood of third parties ‘‘scraping’’
data without paying any fee.232 In the
April NOI, the Office agreed that, in
principle, the MLC should at a
minimum have such discretion, and
sought public input on any issues
regarding the mechanical licensing
collective’s ability to block efforts to
bypass the marginal cost recovery,
particularly how to avoid penalizing
legitimate users while providing the
collective flexibility to police abuse, and
whether regulatory language should
address application of TPMs.233
Both the MLC and DLC reiterate their
support of granting the mechanical
licensing collective discretion to block
third parties from bulk access to the
public database after attempts to bypass
marginal cost recovery,234 and no
commenters opposed this proposal. The
MLC further contends that it should
have the discretion to block bulk
database access where persons have
engaged in other unlawful activity with
respect to the database.235
In light of these comments, the
proposed rule states that the MLC shall
establish appropriate terms of use or
other policies governing use of the
database that allows it to suspend access
to any individual or entity that appears,
in the collective’s reasonable
determination, to be attempting to
bypass the MLC’s right to charge a fee
to recover its marginal costs for bulk
access through repeated queries, or to
otherwise be engaging in unlawful
activity with respect to the database
(including, without limitation, seeking
to hack or unlawfully access
confidential, non-public information
contained in the database) or
misappropriating or using information
from the database for improper
purposes. To ensure transparency
regarding which persons or entities have
had bulk database access suspended, as
discussed more below, the proposed
rule requires the mechanical licensing
231 MLC Initial September NOI Comment at 25;
DLC Reply September NOI Comment Add. at A–17.
232 A2IM & RIAA Reply September NOI Comment
at 7.
233 85 FR at 22579.
234 MLC April NOI Comment at 15 (‘‘[A]
regulation allowing the MLC to block efforts by
non-licensees or significant non-blanket licensees to
bypass the marginal cost recovery for bulk database
access through repeated queries would be useful.’’);
DLC April NOI Comment at 5 (‘‘DLC reiterates its
prior comment that the problem of abusive access
can be adequately addressed by empowering the
MLC to block efforts to bypass marginal cost
recovery.’’).
235 MLC April NOI Comment at 15.
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collective to identify such persons and
entities in its annual report and explain
the reason(s) for suspension.
4. Restrictions on Use
In response to the September 2019
NOI, CISAC & BIEM asked for
regulations defining ‘‘strict terms and
conditions’’ for use of data from the
database by digital music providers and
significant nonblanket licensees (and
their authorized vendors), ‘‘including
prohibition for DSPs to use data for
purposes other than processing uses and
managing licenses and collaborating
with the MLC in data collection.’’ 236 By
contrast, the DLC maintained that
‘‘licensees should be able use the data
they receive from the MLC for any legal
purpose.’’ 237 While the MLC ‘‘agree[d]
that there should be some reasonable
limitation on the use of the information
to ensure that it is not misappropriated
for improper purposes’’ and stated that
it ‘‘intends to include such limitation in
its terms of use in the database,’’ the
MLC contended that appropriate terms
of use should address potential misuse
of information from the public database
(rather than regulations).238
In its April 2020 NOI, the Office
agreed that while it will be important
for the collective to develop reasonable
terms of use to address potential misuse
of information in the public database,
and that it appreciates the role that
contractual remedies may play to deter
abuse, the MMA directs the Office to
issue regulations regarding ‘‘usage
restrictions,’’ in addition to usability
and interoperability of the database.239
The Office also acknowledged the risk
of misuse, and sought further public
input on any issues that should be
considered relating to restrictions on
usage of information in the public
database, including whether regulatory
language should address remedies for
misuse (and if so, how and why), or
otherwise provide a potential regulatory
floor for the MLC’s terms of use.240
Comments in response to the Office’s
April 2020 notification were mixed.
CISAC & BIEM again asked for ‘‘strict
rules for the use of data available on the
MLC database by the public, prohibiting
commercial uses and allowing
exclusively lookup functions,’’ 241
whereas Music Reports contends that
data in the public database should be
available for any legal use.242 FMC is
236 CISAC & BIEM Initial September NOI
Comment at 4.
237 DLC Initial September NOI Comment at 21.
238 MLC Reply September NOI Comment at 37.
239 85 FR at 22579; 17 U.S.C. 115(d)(3)(E)(vi).
240 85 FR at 22579.
241 CISAC & BIEM April NOI Comment at 3
242 Music Reports April NOI Comment at 7.
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‘‘inclined to want to see some
reasonable terms and conditions’’
regarding use of the public database, but
that ‘‘[i]t’s entirely appropriate for the
Office to offer a floor.’’ 243 The DLC
contends that flexibility is appropriate
regarding restrictions on use, that ‘‘the
specific operational realities of the
database to lend themselves to useful ex
ante regulation,’’ and thus reiterated
that ‘‘abusive access can be adequately
addressed by empowering the MLC to
block efforts to bypass marginal cost
recovery.’’ 244
For its part, the MLC continues to
maintain that ‘‘there should be some
reasonable limitation on the use of the
information in the MLC database to
ensure that it is not misappropriated for
improper purposes,’’ and that it intends
to ‘‘include such limitation in its terms
of use in the database.’’ 245 In response
to the Office’s concerns about
misappropriation of personally
identifiable information (PII) by bad
actors,246 the MLC maintains that it
‘‘does not intend to include in the
public database the types of information
that have traditionally been considered
PII, such as Social Security Number
(SSN), date of birth (DOB), and home
address or personal email (to the extent
those are not provided as the contact
information required under 17 U.S.C.
115(d)(3)(E)(ii)(III)),’’ and that it ‘‘further
intends to protect other types of PII.’’ 247
But the MLC also asks that it ‘‘be
afforded the flexibility to disclose
information not specifically identified
by statute that would still be useful for
the database but would not have serious
privacy or identity theft risks to
individuals or entities.’’ 248
As noted above, the proposed rule
requires the mechanical licensing
collective to establish appropriate terms
of use or other policies governing use of
the database that allow it to suspend
access to any individual or entity that
appears, in the collective’s reasonable
determination, to be engaging in
unlawful activity with respect to the
database (including, without limitation,
seeking to hack or unlawfully access
confidential, non-public information
contained in the database) or
misappropriating or using information
from the database for improper
purposes. The proposed rule also
requires the MLC to identify any
persons and entities in its annual report
that have had database access
243 FMC

April NOI Comment at 3.
April NOI Comment at 5.
245 MLC April NOI Comment at 15.
246 See 85 FR at 22579.
247 MLC April NOI Comment at 16.
248 Id. at 16 n.9.
244 DLC
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suspended and explain the reason(s) for
such suspension, for purposes of
transparency. While wishing to grant
the MLC some flexibility regarding
restrictions on use regarding the public
database, the Office reiterates that any
database terms of use should not be
overly broad or impose unnecessary
restrictions upon good faith users.249
D. Transparency of MLC Operations;
Annual Reporting
The legislative history and statute
envision the MLC ‘‘operat[ing] in a
transparent and accountable
manner’’ 250 and ensuring that its
‘‘policies and practices . . . are
transparent and accountable.’’ 251 The
MLC itself has expressed its
commitment to transparency, both by
including transparency as one of its four
key principles underpinning its
operations on its current website,252 and
in written comments to the Office.253 As
noted in the April NOI, one avenue for
MLC transparency is through its annual
report.254 The MMA requires the MLC
to publish an annual report no later than
June 30 of each year after the license
availability date, setting forth
information regarding: (1) Its
operational and licensing practices; (2)
how royalties are collected and
distributed; (3) budgeting and
expenditures; (4) the collective total
costs for the preceding calendar year; (5)
the MLC’s projected annual budget; (6)
aggregated royalty receipts and
payments; (7) expenses that are more
than ten percent of the MLC’s annual
budget; and (8) the MLC’s efforts to
locate and identify copyright owners of
unmatched musical works (and shares
of works).255 The MLC must deliver a
copy of the annual report to the Register
of Copyrights and make this report
publicly available.256
249 See

85 FR at 22579.
Rep. No. 115–339, at 7.
251 17 U.S.C. 115(d)(3)(D)(ix)(I)(aa).
252 The MLC, Mission and Principles, https://
themlc.com/mission-and-principles (last visited
Sept. 1, 2020) (‘‘The MLC will build trust by
operating transparently. The MLC is governed by a
board of songwriters and music publishers who will
help ensure our work is conducted with integrity.’’).
See also The MLC, The MLC Process, https://
themlc.com/how-it-works (last visited Sept. 1, 2020)
(‘‘The MLC is committed to transparency. The MLC
will make data on unclaimed works and unmatched
uses available to be searched by registered users of
The MLC Portal and the public at large.’’).
253 See, e.g., MLC Reply September NOI Comment
at 42–43 (‘‘The MLC is committed to transparency
and submits that, while seeking to enact regulations
is not an efficient or effective approach, the MLC
will implement policies and procedures to ensure
transparency.’’).
254 85 FR at 22572.
255 17 U.S.C. 115(d)(3)(D)(vii)(I)(aa)–(hh); Conf.
Rep. at 7.
256 17 U.S.C. 115(d)(3)(D)(vii)(I), (II).
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The annual report provides much of
the information requested by parties
about the collective’s activities. For
example, commenters sought disclosure
of information in specific areas the
statute envisions the annual report
addressing, such as board
governance,257 the manner in which the
MLC will distribute unclaimed
royalties,258 development updates and
certifications related to its IT
systems,259 and the MLC’s efforts to
identify copyright owners.260 The MLC
itself recognized that its annual report is
one way in which it intends to
‘‘promote transparency.’’ 261 But based
on the September NOI comments, the
Office thus asked for further public
input on specific types of information
the MLC should include in its annual
report, including whether to include
issues related to vendor selection
criteria and performance, board and
committee selection criteria, and actual
or potential conflicts raised with and/or
addressed by its board of directors, if
any, in accordance with the MLC’s
policy.262
In response, the DLC, SGA, and FMC
agree that the MLC’s annual report
should be used to provide transparency
on the collective’s activities more
generally,263 with both the DLC and
257 Recording Academy Reply September NOI
Comment at 2.
258 Lowery Reply September NOI Comment at 8;
Monica Corton Consulting Reply September NOI
Comment at 3.
259 Lowery Reply September NOI Comment at 5.
260 SGA Initial September NOI Comment at 6.
CISAC & BIEM contend that ‘‘[c]larifications should
be made on how musical works will be matched to
sound recording and how far these cross-references
will not conflict with matching and or claims
conducted by other entities, which could raise
identification conflicts at DSP level.’’ CISAC &
BIEM Initial September NOI Comment at 3. The
statute requires the MLC to disclose in its annual
report ‘‘the efforts of the collective to locate and
identify copyright owners of unmatched musical
works (and shares of works)’’ with respect to
administration of the U.S. blanket license under
section 115. 17 U.S.C. 115(d)(3)(D)(vii)(I)(hh).
261 The MLC, Transparency, https://themlc.com/
faqs/categories/transparency (last visited Sept. 1,
2020) (noting that the MLC will ‘‘promote
transparency’’ by ‘‘[p]roviding an annual report to
the public and to the Copyright Office detailing the
operations of The MLC, its licensing practices,
collection and distribution of royalties, budget and
cost information, its efforts to resolve unmatched
royalties, and total royalties received and paid
out’’).
262 85 FR at 22572; see also National Association
of Independent Songwriters (‘‘NOIS’’) et al. Initial
September NOI Comment at 16; MAC Initial
September NOI Comment at 2; Lowery Reply
September NOI Comment at 8; SGA Reply
September NOI Comment at 5.
263 See DLC April NOI Comment at 3 (stating that
the transparency requirements in the annual report
‘‘are critical to ensuring that all industry
participants—songwriters, publishers, licensees,
and the Copyright Office itself—can confirm that
the MLC is operating effectively and in the best
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FMC stating that the annual report
should include information about board
governance and the selection and
criteria used for the collective’s
vendors.264 CISAC & BIEM maintain
that the annual report should include
information regarding the ‘‘global
amount of accrued undistributed
royalties.’’ 265 SGA proposes that a
section of the annual report ‘‘be
dedicated to an independent report by
the board’s music creator
representatives on their activities in
support of songwriter and composer
interests, the handling of conflictrelated problems by the board and its
various controlled committees, and the
issues of conflict that remain to be
addressed and resolved.’’ 266 Other
commenters asked for MLC oversight to
ensure disclosure of certain information,
though without directly linking such
oversight to the annual report. For
example, one commenter expressed
concern about the ability of the MLC to
apply unclaimed accrued royalties on
an interim basis to defray the
collective’s costs (and the transparency
of any decisions to do so), should the
administrative assessment fail to cover
current collective total costs.267 In the
Office’s separate rulemaking regarding
royalty statements, other commenters
expressed a desire to impose a deadline
on the MLC’s distribution of royalties to
copyright owners to ensure prompt
interests of the industry.’’); SGA April NOI
Comment at 6 (‘‘As the Copyright Office stated in
its Notice, another ‘avenue for transparency with
respect to the MLC is through its annual report.’
SGA emphatically agrees with this assessment
. . .’’); FMC April NOI Comment at 1 (agreeing that
the annual report should include information about
board governance, the manner in which the
collective will distribute unclaimed royalties,
development updates and certifications related to
its IT systems, and the collective’s efforts to identify
copyright owners); see id. (‘‘Annual reports would
ideally also offer a sense where the areas of growth
and needs for additional effort might lie, with
regards to demographics and genres; this sort of
candid self-assessment, would help writers and
industry allies be effective partners to the MLC in
reaching these populations most effectively.’’).
264 DLC April NOI Comment at 3; FMC April NOI
Comment at 1.
265 CISAC & BIEM April NOI Comment at 2.
266 SGA April NOI Comment at 7. Although the
Office tentatively declines to require an
independent report from the board’s music creator
representatives through regulation, the Office fully
expects the MLC to give voice to its board’s
songwriter representatives as well as its statutory
committees, whether through its annual reporting
or other public announcements.
267 See Castle April NOI Comment at 13 (stating
Office ‘‘regulations should provide that there be
some written public statement by The MLC’s CFO
. . . that these funds are being approved by the
board for disbursement before the taking along with
a justification statement. The MLC board should
have to sign up to that statement with full
transparency of why there is this compelling need
and why that need can only be met this way.’’); 17
U.S.C. 115(d)(7)(C).
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payment, but presumably also to
provide copyright owners some
estimation as to when they will be paid.
For its part, although the MLC states
that it ‘‘is committed to providing
additional information about other areas
of its operations in the annual report or
in other public disclosures,’’ 268 and that
it ‘‘is making public a substantial
amount of information concerning its
operations and communications as such
information becomes available,’’ 269 it
‘‘does not believe that such further
regulation in this area is necessary, as
the MMA already identifies with
sufficient detail the subjects that the
MLC is to report on in the annual
report,’’ 270 and any such regulation
would be ‘‘premature.’’ 271 The MLC
contends that it ‘‘has already publicly
disclosed substantial details of the
process by which it selected its primary
technology and royalty administration
vendors, and publicly filed copies of its
[request for information] and [request
for proposals],’’ 272 and regarding ‘‘the
selection process of its initial board of
directors and statutory committees,’’
with future board and committee
selections being made pursuant to the
MLC’s by-laws, which are currently
public.273 The MLC expresses concern
that disclosure regarding vendor
selection ‘‘will likely have a chilling
effect on vendor participation in future
RFIs and RFPs because bidders that do
not want information in their proposals
to be made publicly available will elect
not to participate,’’ 274 while noting that
statutory-required reporting regarding
‘‘aggregated royalty receipts and
payments’’ and ‘‘efforts to locate and
identify copyright owners of unmatched
works (and shares of works)’’ will speak
to vendor performance.275 The MLC
268 MLC

April NOI Comment at 4.
at 7.
270 Id. at 3.
271 Id. at 4.
272 Id. at 5.
273 Id. at 6; see The MLC, Governance and
Bylaws, https://themlc.com/governance (last visited
Sept. 1, 2020). The MLC notes that the collective’s
board appointments are subject to additional
oversight given that they require the approval of the
[Library of Congress].’’ MLC April NOI Comment at
6. The Copyright Office also makes available
information concerning the MLC’s board
membership and the procedure to fill MLC board
and statutory committee vacancies. See U.S.
Copyright Office, MLC and DLC Contact
Information, Boards of Directors, and Committees,
https://www.copyright.gov/music-modernization/
mlc-dlc-info/ (last visited Sept. 1, 2020).
274 MLC April NOI Comment at 5.
275 Id. at 6. The MLC also suggests that because
the statute requires the annual report to include
information regarding ‘‘expenses that are more than
10 percent of the annual mechanical licensing
collective budget,’’ ‘‘[t]his definition will include
the MLC’s primary vendor, and thus provide even
further disclosures.’’ MLC Ex Parte Letter #7 at 7;

maintains that if the Office does decide
to require disclosure of vendor selection
information in the annual report, the
term ‘‘vendor’’ should mean ‘‘any
vendor who is both performing services
related to the mechanical licensing
collective’s matching and royalty
accounting responsibilities and who
received compensation in an amount
greater than 10% of the mechanical
licensing collective’s budget.’’ 276 In
addition, the MLC notes that ‘‘[i]t is not
common practice to publish the details
of how a conflicts policy is
implemented or applied, because such
publication may violate confidentiality
obligations of board members that may
be subject to separate confidentiality
agreements,’’ and that ‘‘it is appropriate
for the MLC’s conflicts policy to be
enforced internally, with directors
having the option to share any conflicts
concerns privately with the MLC’s
counsel and recuse themselves from
votes if appropriate.’’ 277
Given the overwhelming desire for
transparency regarding the MLC’s
activities, and the ability of the annual
report to provide such transparency, the
proposed rule requires the MLC to
disclose certain information in its
annual report besides the statutorilyrequired categories of information. First,
the annual report must disclose the
MLC’s selection of board members and
criteria used in selecting any new board
members during the preceding calendar
year. Second, the annual report must
disclose the MLC’s selection of new
vendors hired to assist with the
technological or operational
administration of the blanket license
during the preceding calendar year,
including the criteria used in deciding
to select such vendors, and any
performance reviews of such
vendors.278 The proposed rule intends
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17 U.S.C. 115(d)(3)(D)(vii)(I)(gg). Identification of
the MLC’s vendors, should they exceed ten percent
of the MCL’s budget, is not the same as identifying
the criteria used to select those vendors, although
the Office agrees this statutory requirement should
encourage the MLC to be hearty in its annual
reporting with respect to the performance of
primary vendors as a result.
276 MLC Ex Parte Letter #7 at 7. The MLC’s
startup assessment is $33,500,000 and its 2021
annual assessment is $28,500,000, indicating that a
10% threshold would limit disclosure to vendors
paid several million dollars. See 37 CFR 390.2(a),
(b).
277 MLC April NOI Comment at 6.
278 The statute provides that the MLC is
authorized to ‘‘arrange for services of outside
vendors and others, to support the activities of the
mechanical licensing collective.’’ 17 U.S.C.
115(d)(3)(C)(i)(VII). The MLC selected its vendor
Harry Fox Agency (‘‘HFA’’) without advance notice
to the Office, following the designation of the MLC.
Given commenters’ concerns regarding HFA’s past
performance, the Office is receptive to receiving
continual feedback regarding future performance of
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to include vendors directly involved
with collective’s administration of the
section 115 license, versus any vendors
it may hire, generally (e.g., water
delivery). Third, the annual report must
disclose whether the MLC, pursuant to
17 U.S.C. 115(d)(7)(C), has applied any
unclaimed accrued royalties on an
interim basis to defray costs in the event
that the administrative assessment is
inadequate to cover collective total
costs. Fourth, the annual report must
disclose the average processing and
distribution times for distributing
royalties to copyright owners. And fifth,
as noted above, the annual report must
disclose whether the MLC suspended
access to any individual or entity
attempting to bypass the collective’s
right to charge a fee to recover its
marginal costs for bulk access outlined
in 17 U.S.C. 115(d)(3)(E)(v)(V) through
repeated queries, or to otherwise be
engaging in unlawful activity with
respect to the database (including,
without limitation, seeking to hack or
unlawfully access confidential, nonpublic information contained in the
database) or misappropriating or using
information from the database for
improper purposes.
As expressed in the April NOI, the
Office encourages the MLC to publicly
share with greater particularity planning
information, such as notional schedules,
beta wireframes, or other
documentation, to provide context to
MLC stakeholders in the months leading
up to the license availability date. The
Office appreciates that the MLC ‘‘still
intends to publicly roll out the portal for
beta testing at or shortly after the end of
the third quarter of this year,’’ and that
‘‘[t]here will also be alpha testing (to a
smaller group) prior to beta testing.’’ 279
Relatedly, two commenters suggested
that the Office’s regulations create a
‘‘feedback loop’’ to receive complaints
about the mechanical licensing
collective.280 CISAC & BIEM 281 agree
that ‘‘the identification of a point of
contact for inquiries and complaints
with timely redress is an indispensable
feature for transparency.’’ The Office
notes that the statute requires the
mechanical licensing collective to
activities taken on behalf of the MLC. See Lowery
Reply September NOI Comment at 3, 11–12; SGA
Reply September NOI Comment at 5.
279 MLC Ex Parte Letter #7 at 4.
280 Castle April NOI Comment at 16 (contending
the Office should create ‘‘a complaint webform with
someone to read the complaints as they come in as
part of the Office’s oversight role’’); Lowery Reply
September NOI Comment at 11 (stating ‘‘regulations
should provide for a feedback loop that songwriters
can avail themselves of that the Copyright Office
must take into account when determining its redesignation’’).
281 CISAC & BIEM April NOI Comment at 2.
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‘‘identify a point of contact for publisher
inquiries and complaints with timely
redress.’’ 282 The proposed rule
emphasizes this responsibility by
requiring the MLC to designate a point
of contact for inquiries and complaints
with timely redress, including
complaints regarding the public musical
works database and/or the collective’s
activities. The name and contact
information for the point of contact
must be made prominently available on
the MLC’s website.283 In addition, the
Copyright Office always welcomes
feedback relevant to its statutory duties
or service. Members of the public may
communicate with the Office through
the webform available https://
www.copyright.gov/help. The Office
requests that any inquiries or comments
with respect to the MLC or MMA be
indicated accordingly.
III. Subjects of Inquiry
The proposed rule is designed to
reasonably implement a number of
regulatory duties assigned to the
Copyright Office under the MMA. The
Office solicits additional public
comment on all aspects of the proposed
rule. If the MLC believes it will need
time and/or a transition period to
implement any aspect of the proposed
rule, the Office asks the MLC to provide
an explanation and time estimate(s) for
such implementation.
List of Subjects in 37 CFR Part 210
Copyright, Phonorecords, Recordings.
Proposed Regulations
For the reasons set forth in the
preamble, the Copyright Office proposes
amending 37 CFR part 210 as follows:
PART 210—COMPULSORY LICENSE
FOR MAKING AND DISTRIBUTING
PHYSICAL AND DIGITAL
PHONORECORDS OF NONDRAMATIC
MUSICAL WORKS
1. The authority citation for part 210
continues to read as follows:

■

Authority: 17 U.S.C. 115, 702.

2. Add §§ 210.31 through 201.33 to
read as follows:

■

282 17

U.S.C. 115(d)(3)(D)(ix)(I)(bb).
U.S. Copyright Office, Section 512 of title
17 159 (2020), https://www.copyright.gov/policy/
section512/section-512-full-report.pdf (noting that
while section 512 requires an online service
provider’s agent information to be ‘‘publicly
available’’ on its website, ‘‘there is currently no
standardized practice for the location or content of
user notifications regarding the takedown process,’’
and that Congress could thus ‘‘modify the language
of section 512(c)(2) to provide that the designated
agent’s information be not just ‘on its website in a
location accessible to the public,’ but also
‘prominently displayed’ ’’); 17 U.S.C. 512(c)(2).
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§ 210.31 Musical works database
information.

(a) General. This section prescribes
the rules under which the mechanical
licensing collective will provide
information relating to musical works
(and shares of such works), and sound
recordings in which the musical works
are embodied, in the public musical
works database prescribed by 17 U.S.C.
115(d)(3)(E), and to increase usability of
the database.
(b) Matched musical works. With
respect to musical works (or shares
thereof) where the copyright owners
have been identified and located, the
musical works database shall contain, at
a minimum, the following:
(1) Information regarding the musical
work:
(i) Musical work title(s);
(ii) The copyright owner of the
musical work (or share thereof), and the
ownership percentage of that owner;
(iii) Contact information for the
copyright owner of the musical work (or
share thereof), which can be a post
office box or similar designation, or a
‘‘care of’’ address (e.g., publisher);
(iv) The mechanical licensing
collective’s standard identifier for the
musical work; and
(v) To the extent reasonably available
to the mechanical licensing collective:
(A) Any alternative or parenthetical
titles for the musical work;
(B) ISWC;
(C) Songwriter(s), with the
mechanical licensing collective having
the discretion to allow songwriters, or
their authorized representatives, to have
songwriter information listed
anonymously or pseudonymously;
(D) Administrator(s) or other
authorized entity(ies) who license the
musical work (or share thereof) and/or
collect mechanical royalties for use of
such musical work (or share thereof) in
the United States;
(E) ISNI(s) and/or IPI(s) for each
musical work copyright owner, and, if
different, songwriter, and administrator;
(F) Unique identifier(s) assigned by
the blanket licensee, if reported by the
blanket licensee; and
(G) For classical compositions, opus
and catalog numbers.
(2) Information regarding the sound
recording(s) in which the musical work
is embodied, to the extent reasonably
available to the mechanical licensing
collective:
(i) ISRC;
(ii) Sound recording name(s),
including all known alternative and
parenthetical titles for the sound
recording;
(iii) Information related to the sound
recording copyright owner, including
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LabelName and PLine. Should the
mechanical licensing collective decide
to include DDEX Party Identifier (DPID)
in the public database, the DPID party’s
name may be displayed, but not the
numerical identifier;
(iv) Featured artist(s);
(v) Playing time;
(vi) Version;
(vii) Release date(s);
(viii) Producer;
(ix) UPC; and
(x) Other non-confidential
information commonly used to assist in
associating sound recordings with
musical works.
(c) Unmatched musical works. With
respect to musical works (or shares
thereof) where the copyright owners
have not been identified or located, the
musical works database shall include, to
the extent reasonably available to the
mechanical licensing collective:
(1) Information regarding the musical
work:
(i) Musical work title(s), including
any alternative or parenthetical titles for
the musical work;
(ii) The ownership percentage of the
musical work for which an owner has
not been identified;
(iii) If a musical work copyright
owner has been identified but not
located, the identity of such owner and
the ownership percentage of that owner;
(iv) The mechanical licensing
collective’s standard identifier for the
musical work;
(v) ISWC;
(vi) Songwriter(s), with the
mechanical licensing collective having
the discretion to allow songwriters, or
their authorized representatives, to have
songwriter information listed
anonymously or pseudonymously;
(vii) Administrator(s) or other
authorized entity(ies) who license the
musical work (or share thereof) and/or
collect mechanical royalties for use of
such musical work (or share thereof) in
the United States;
(viii) ISNI(s) and/or IPI(s) for each
musical work copyright owner, and, if
different, songwriter and administrator;
(ix) Unique identifier(s) assigned by
the blanket licensee, if reported by the
blanket licensee; and
(x) For classical compositions, opus
and catalog numbers.
(2) Information regarding the sound
recording(s) in which the musical work
is embodied:
(i) ISRC;
(ii) Sound recording name(s),
including all known alternative and
parenthetical titles for the sound
recording;
(iii) Information related to the sound
recording copyright owner, including
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LabelName and PLine. Should the
mechanical licensing collective decide
to include DDEX Party Identifier (DPID)
in the public database, the DPID party’s
name may be displayed, but not the
numerical identifier;
(iv) Featured artist(s);
(v) Playing time;
(vi) Version;
(vii) Release date(s);
(viii) Producer;
(ix) UPC; and
(x) Other non-confidential
information commonly used to assist in
associating sound recordings with
musical works, and any additional nonconfidential information reported to the
mechanical licensing collective that
may assist in identifying musical works.
(d) Field labeling. The mechanical
licensing collective shall consider
industry practices when labeling fields
in the public database to reduce the
likelihood of user confusion,
particularly regarding information
relating to sound recording copyright
owner. Fields displaying PLine,
LabelName, or, if applicable, DPID,
information may not on their own be
labeled ‘‘sound recording copyright
owner.’’
(e) Data provenance. For information
relating to sound recordings, the
mechanical licensing collective shall
identify the source of such information
in the public musical works database.
(f) Historical data. The mechanical
licensing collective shall maintain at
regular intervals historical records of the
information contained in the public
musical works database, including a
record of changes to such database
information and changes to the source
of information in database fields, in
order to allow tracking of changes to the
ownership of musical works in the
database over time. The mechanical
licensing collective shall determine, in
its reasonable discretion, the most
appropriate method for archiving and
maintaining such historical data to track
ownership and other information
changes in the database.
(g) Personally identifiable
information. The mechanical licensing
collective shall not include in the public
musical works database any individual’s
Social Security Number (SSN), taxpayer
identification number, financial account
number(s), date of birth (DOB), or home
address or personal email to the extent
it is not musical work copyright owner
contact information required under 17
U.S.C. 115(d)(3)(E)(ii)(III). The
mechanical licensing collective shall
also engage in reasonable, good-faith
efforts to ensure that other personally
identifying information (i.e.,
information that can be used to
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distinguish or trace an individual’s
identity, either alone or when combined
with other information that is linked or
linkable to such specific individual), is
not available in the public musical
works database, other than to the extent
it is required by law.
(h) Disclaimer. The mechanical
licensing collective shall include in the
public-facing version of the musical
works database a conspicuous
disclaimer that states that the database
is not an authoritative source for sound
recording information, and explains the
labeling of information related to sound
recording copyright owner, including
the ‘‘LabelName’’ and ‘‘PLine’’ fields.
§ 210.32 Musical works database usability,
interoperability, and usage restrictions.

This section prescribes rules under
which the mechanical licensing
collective shall ensure the usability,
interoperability, and proper usage of the
public musical works database created
pursuant to 17 U.S.C. 115(d)(3)(E).
(a) Database access. (1)(i) The
mechanical licensing collective shall
make the musical works database
available to members of the public in a
searchable, real-time, online format, free
of charge. In addition, the mechanical
licensing collective shall make the
musical works database available in a
bulk, real-time, machine-readable
format through a process for bulk data
management widely adopted among
music rights administrators to:
(A) Digital music providers operating
under the authority of valid notices of
license, and their authorized vendors,
free of charge;
(B) Significant nonblanket licensees
in compliance with their obligations
under 17 U.S.C. 115(d)(6), and their
authorized vendors, free of charge;
(C) The Register of Copyrights, free of
charge; and
(D) Any other person or entity for a
fee not to exceed the marginal cost to
the mechanical licensing collective of
providing the database to such person or
entity, which shall not be unreasonable.
(ii) Starting July 1, 2021, the
mechanical licensing collective shall
make the musical works database
available at least in a bulk, real-time,
machine-readable format under this
paragraph (a)(1) through application
programming interfaces (APIs).
(2) Notwithstanding paragraph (a)(1)
of this section, the mechanical licensing
collective shall establish appropriate
terms of use or other policies governing
use of the database that allows the
mechanical licensing collective to
suspend access to any individual or
entity that appears, in the mechanical
licensing collective’s reasonable
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determination, to be attempting to
bypass the mechanical licensing
collective’s right to charge a fee to
recover its marginal costs for bulk
access outlined in 17 U.S.C.
115(d)(3)(E)(v)(V) through repeated
queries, or to otherwise be engaging in
unlawful activity with respect to the
database (including, without limitation,
seeking to hack or unlawfully access
confidential, non-public information
contained in the database) or
misappropriating or using information
from the database for improper
purposes.
(b) Point of contact for inquiries and
complaints. In accordance with its
obligations under 17 U.S.C.
115(d)(3)(D)(ix)(I)(bb), the mechanical
licensing collective shall designate a
point of contact for inquiries and
complaints with timely redress,
including complaints regarding the
public musical works database and/or
the mechanical licensing collective’s
activities. The mechanical licensing
collective must make publicly available,
including prominently on its website,
the following information:
(1) The name of the designated point
of contact for inquiries and complaints.
The designated point of contact may be
an individual (e.g., ‘‘Jane Doe’’) or a
specific position or title held by an
individual at the mechanical licensing
collective (e.g., ‘‘Customer Relations
Manager’’). Only a single point of
contact may be designated.
(2) The physical mail address (street
address or post office box), telephone
number, and email address of the
designated point of contact.
§ 210.33 Annual reporting by the
mechanical licensing collective.

(a) General. This section prescribes
the rules under which the mechanical
licensing collective will provide certain
information in its annual report
pursuant to 17 U.S.C. 115(d)(3)(D)(vii).
(b) Contents. Each of the mechanical
licensing collective’s annual reports
shall contain, at a minimum, the
following information:
(1) The operational and licensing
practices of the mechanical licensing
collective;
(2) How the mechanical licensing
collective collects and distributes
royalties, including the average
processing and distribution times for
distributing royalties for the preceding
calendar year;
(3) Budgeting and expenditures for
the mechanical licensing collective;
(4) The mechanical licensing
collective’s total costs for the preceding
calendar year;

E:\FR\FM\17SEP2.SGM

17SEP2

58190

Federal Register / Vol. 85, No. 181 / Thursday, September 17, 2020 / Proposed Rules

jbell on DSKJLSW7X2PROD with PROPOSALS2

(5) The projected annual mechanical
licensing collective budget;
(6) Aggregated royalty receipts and
payments;
(7) Expenses that are more than 10
percent of the annual mechanical
licensing collective budget;
(8) The efforts of the mechanical
licensing collective to locate and
identify copyright owners of unmatched
musical works (and shares of works);
(9) The mechanical licensing
collective’s selection of board members
and criteria used in selecting any new
board members during the preceding
calendar year;
(10) The mechanical licensing
collective’s selection of new vendors
during the preceding calendar year,
including the criteria used in deciding
to select such vendors, and any
performance reviews of the mechanical
licensing collective’s current vendors.
Such description shall include a general
description of any new request for
information (RFI) and/or request for
proposals (RFP) process, either copies of
the relevant RFI and/or RFP or a list of
the functional requirements covered in
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the RFI or RFP, the names of the parties
responding to the RFI and/or RFP. In
connection with the disclosure
described in this paragraph (b)(10), the
mechanical licensing collective shall
not be required to disclose any
confidential or sensitive business
information. For the purposes of this
paragraph (b)(10), ‘‘vendor’’ means any
vendor performing materially significant
technology or operational services
related to the mechanical licensing
collective’s matching and royalty
accounting activities;
(11) Whether during the preceding
calendar year the mechanical licensing
collective, pursuant to 17 U.S.C.
115(d)(7)(C), applied any unclaimed
accrued royalties on an interim basis to
defray costs in the event that the
administrative assessment is inadequate
to cover collective total costs, including
the amount of unclaimed accrued
royalties applied and plans for future
reimbursement of such royalties from
future collection of the assessment; and
(12) Whether during the preceding
calendar year the mechanical licensing

PO 00000

Frm 00022

Fmt 4701

Sfmt 9990

collective suspended access to the
public database to any individual or
entity attempting to bypass the
collective’s right to charge a fee to
recover its marginal costs for bulk
access outlined in 17 U.S.C.
115(d)(3)(E)(v)(V) through repeated
queries, or to otherwise be engaging in
unlawful activity with respect to the
database (including, without limitation,
seeking to hack or unlawfully access
confidential, non-public information
contained in the database) or
misappropriating or using information
from the database for improper
purposes. If the mechanical licensing
collective so suspended access to the
public database to any individual or
entity, the annual report must identify
such individual(s) and entity(ies) and
provide the reason(s) for suspension.
Dated: September 4, 2020.
Regan A. Smith,
General Counsel and Associate Register of
Copyrights.
[FR Doc. 2020–20078 Filed 9–16–20; 8:45 am]
BILLING CODE 1410–30–P
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BYLAWS
OF THE
MECHANICAL LICENSING COLLECTIVE
A Delaware Nonprofit Nonstock Corporation (the “Collective”)
The following terms, as used in these bylaws, shall have the following meanings:
(i)
“Covered Activity” or “Covered Activities” means the making of digital
phonorecord deliveries of musical works, including in the form of permanent downloads, limited
downloads, or interactive streams, where such activity qualifies for a compulsory license under
Section 115 of the U.S. Copyright Act (the “Act”), 17 U.S.C. § 115.
(ii)

“Digital Licensee Coordinator” has the meaning set forth in Section 115(e) of the

(iii)

“Digital Music Provider” has the meaning set forth in Section 115(e) of the Act.

Act.

(iv)
“Licensor Market” means the market for the licensing of musical works for use in
Covered Activities, as measured by estimated total royalties paid or payable to licensors of musical
works by licensees for Covered Activities over the most recent full calendar year for which
information is reasonably available. “Licensor Market Share” means a Publisher’s estimated
percentage share of the Licensor Market, calculated as a fraction where the numerator is the
estimated total royalties paid or payable to such Publisher by licensees for Covered Activities over
a period, and the denominator is the total Licensor Market for the same period. Licensor Market
Share estimates shall be provided by the Chief Executive Officer of the Collective (“CEO”) at the
request of the Board for purposes of determining Publisher voting and membership eligibility. The
CEO may calculate such estimates using data from the Collective’s own license administration
operations as well as data provided by the Publisher Trade Group Director or any other source
approved by the Board. Voting and membership eligibility decisions shall be based upon the most
recent Licensor Market Share estimates reasonably available. In the event that the CEO is
unavailable to provide Licensor Market Share estimates, such may be provided to the Board by
the Publisher Trade Group Director. Licensor Market Share estimates shall be kept strictly
confidential, and may only be reviewed by (1) the CEO of the Collective, (2) Collective staff
proposed by the CEO and authorized by the Board, (3) representatives of a firm serving as
independent election inspector, proposed by the CEO and approved by the Board; and (4) outside
legal counsel to the Collective.
(v)
“Person” means an individual, corporation, partnership (including a general
partnership, limited partnership or limited liability partnership), limited liability company,
association, trust or other entity or organization.
(vi)
“Publisher” means a music publisher to which songwriters have assigned exclusive
rights of reproduction and distribution of musical works with respect to Covered Activities.
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Subsidiaries and affiliates shall be not be considered separate Publishers, but all parents, affiliates
and subsidiaries shall be considered together as a single Publisher.
(vii)

“Songwriter” has the meaning set forth in Section 115(e) of the Act.
ARTICLE I: OFFICES

Section 1.1

Principal Office.

The principal office of the Collective shall be located at such place as the Board of
Directors (the “Board”) shall designate from time to time. The Collective may have such other
offices as the Board may determine or as the affairs of the Collective may require.
Section 1.2

Registered Office.

The Collective shall have, and continuously maintain, in the State of Delaware a registered
office and a registered agent whose office is identical with such registered office, as required by
the General Corporation Law of the State of Delaware (“DGCL”). The registered agent and the
address of the registered office may be changed from time to time by the Board.
ARTICLE II: MEMBERSHIP
Section 2.1

Members.

The Collective shall have members.
Section 2.2

Membership Criteria

There shall be the following three classes of Members:
(a)

Class A Members

The Class A Members of the Board shall be the Songwriter Directors of the Board, as
described in Section 4.2(b)(1). Any individual who ceases to be a Songwriter Director shall
simultaneously cease to be a Class A Member.
(b)

Class B Members

Any Publisher with a Licensor Market Share of at least five one-thousandths of one percent
(0.005%) (“Class B Publisher”) may express written interest to the Board in becoming a Class B
Member, and shall become a Class B Member upon approval of the Board, which approval shall
not be unreasonably withheld after verification of qualification is obtained by the CEO and
presented to the Board. For avoidance of doubt, Licensor Market Share calculations shall be kept
strictly confidential and shall not be provided to the Board, rather the CEO shall simply certify
whether a Publisher applying to be a Member is a Class B Publisher. If any subsequent Licensor
Market Share estimate determines that a Publisher that is a Class B Member is no longer a Class
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B Publisher, the CEO shall provide such information to the Board, and such Publisher shall cease
to be a Class B Member upon notice by the Board.
(c)

Class C Members

Each of the five Publishers with the five respective greatest Licensor Market Shares among
all Publishers (each a “Class C Publisher”) may express written interest to the Board in becoming
a Class C Member, and each shall become a Class C Member upon approval of the Board, which
approval shall not be unreasonably withheld after verification of qualification is obtained by the
CEO and presented to the Board. For avoidance of doubt, Licensor Market Share calculations
shall be kept strictly confidential and shall not be provided to the Board, rather the CEO shall
simply certify whether a Publisher applying to be a Member is a Class C Publisher. If any
subsequent Licensor Market Share estimate determines that a Publisher that is a Class C Member
is no longer a Class C Publisher, the CEO shall provide such information to the Board, and such
Publisher shall cease to be a Class C Member upon notice by the Board, but shall then
automatically become a Class B Member if the Publisher is a Class B Publisher.
Class B Members and Class C Members are referred to collectively herein as “Publisher
Members.”
Section 2.3

Action by Members

Other than the recommendation of Directors to the Register of Copyrights for appointment
by the Librarian of Congress, any action that requires Member approval shall require the
affirmative vote of a majority of each Class of Members, voting as separate Classes. For purposes
of any action on which Members are entitled to vote, except as otherwise set forth herein, each
Member shall be entitled to one (1) vote.
Section 2.4

Resignation.

Any Member may resign at any time as a Member of the Collective by giving written notice
to the Chair of the Board or the Secretary of the Collective. Such resignation shall take effect at
the time specified therein and unless specified therein, the acceptance of such resignation shall not
be necessary to make it effective.
ARTICLE III:
Section 3.1

MEETING OF MEMBERS, VOTING AND NOTICE

Annual Meeting.

An annual meeting of the Members shall be held at such time and place in the month of
September as may be fixed in the notice or waiver of notice thereof, or such other month as may
be determined by the Board and designated in the notice or waiver of notice thereof, for the purpose
of the transaction of any business as may properly be brought before the meeting.
Section 3.2

Special Meetings.

A special meeting of the Members may be called at any time by the Chair of the Board, by
the Board, or by any group of at least ten (10) Members; which group must include at least two
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Members from each membership class. In the event of a Special Meeting called by a group of the
Members, such Members shall communicate the meeting request to the Chair, Vice Chair and
Secretary of the Board, who shall give notice of the meeting as described in Section 3.3.
Section 3.3

Notice of Meetings

Written notice of the time and place of holding each Annual or Special Meeting of the
Members shall be given by the Chair, Vice Chair or Secretary of the Board. Such notice shall state
the place, if any, date and hour of the meeting, the means of remote communication, if any, by
which Members and proxyholders may be deemed to be present and vote at such meetings, and in
the case of a Special Meeting, the purpose or purposes for which the meeting is called. Such
written notice shall be given not less than ten (10) nor more than sixty (60) days before such
meeting, to each Member entitled to vote at such meeting. If mailed, it shall be deposited in the
U.S. mail within the above mentioned period and directed to such Member at the address for such
Member as it appears on the records of the Collective, unless the Member shall have filed with the
Secretary of the Collective a written request that notices be mailed to some other address, in which
case it shall be directed to the Member at such other address. If transmitted electronically, such
notice is given when directed to the Member’s electronic mail address as supplied by the Member
to the Secretary of the Collective or as otherwise directed pursuant to the Member’s authorization
or instructions. Notice of meetings may be transmitted solely via electronic means.
Section 3.4

Waiver of Notice

A written waiver, signed by a Member (which includes any electronic transmission from a
Member of a waiver), whether before or after the time stated therein, shall be deemed equivalent
to notice. Attendance of a Member at a meeting shall constitute waiver of notice of such meeting,
except when the Member attends the meeting for the express purpose of objecting at the meeting
to the transaction of any business because notice has not been properly issued. Neither the business
to be transacted at, nor the purpose of any regular or special meeting of Members, need be specified
in any written waiver of notice or any waiver by electronic transmission.
Section 3.5

Adjournment

Notice need not be given of any adjourned meeting if the time, place, if any, by which
Members and proxyholders may be deemed to be present in person and vote at such adjourned
meeting are announced at the meeting at which the adjournment is taken. Any business that might
have been transacted at the original meeting may be transacted at the adjourned meeting. If the
adjournment is for more than 30 days, notice of the adjourned meeting shall be given to each
Member entitled to vote at the meeting.
Section 3.6

Place of Meeting.

Every meeting of the Members of the Collective shall be held at such place as shall be
specified or fixed in a notice thereof. Meetings may, at the discretion of the Chair of the Board,
be held solely by means of remote communication.
Section 3.7

Quorum.
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At all meetings of the Members except as otherwise required by law or herein, one-third of
the Members shall constitute a quorum for the transaction of business, provided that also at least
two Members (or the sole Member, if less than two exist) from each membership class must be
present. For the purpose of recommending Directors for appointment under Section 4.2, Members
constituting at least one-half of the total voting interests for the respective Director seats, including
proxies and ballots, shall constitute a quorum. In the absence of a quorum, the meeting shall be
adjourned from time to time until a quorum is obtained. At any such adjourned meeting at which
a quorum is present, any business may be transacted which might have been transacted at the
meeting as originally called.
Section 3.8

Participation in Meetings

The Chair of the Board shall preside at all meetings of the Members. One or more Persons
may participate in a meeting of the Members by means of conference telephone or similar
communications equipment. The Collective shall implement reasonable measures to provide such
Persons a reasonable opportunity to participate in such a meeting and to vote, including an
opportunity to read or hear the proceedings of the meeting substantially concurrently with such
proceedings. Participation in a meeting pursuant to this subsection shall constitute presence in
person at such meeting.
Section 3.9

Voting.

Each Member may authorize any person to vote on the Member’s behalf by proxy on all
matters in which a Member is entitled to participate. A proxy must be in writing and must identify
the specific meeting or matter to which the proxy applies or state that it applies to all matters
(subject to specified reservations, if any) prior to a specified date and delivered to the Secretary of
the Collective or such other contact as may be provided in a notice by the Secretary. All proxies
shall be revocable. Proxies shall count towards the establishment of a quorum.
Voting on recommendations for appointment or actions may be by mail or electronic ballot,
in the discretion of the Chair of the Board. Balloting periods shall be not less than thirty (30) days.
Ballots for recommendations of Directors for appointment shall be distributed not less than thirty
(30) days prior to the Annual Meeting of Members. Notice of ballot voting shall identify the issues
on the ballot, the balloting period and the means for casting ballots, and shall be provided prior to
the start of the balloting period to all Members entitled to vote, using notice methods consistent
with Section 3.3.
Section 3.10

Inspector for Recommendation of Publisher Directors And Member
Qualification.

At least three (3) months before each Annual Meeting of the Members at which the term
of any Term Publisher Director shall expire, the CEO shall present a proposal to the Board for (1)
appointment of an inspector for the Class B Member voting towards recommendation of Term
Publisher Directors (“Voting Inspector”), and (2) authorization of any necessary Collective staff
to assist in calculation of Licensor Market Shares. The Voting Inspector shall be either a
representative of a firm of independent certified public accountants, or of an independent
institution which as a part of its regular services provides the services of inspectors of election.
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The Voting Inspector shall first take and subscribe an oath or affirmation faithfully to execute the
duties of the inspector with strict impartiality and according to the best of its ability. The Voting
Inspector shall also certify the qualification of Class B and Class C Members upon request by the
CEO.
Section 3.11

Action Without a Meeting.

Any action which may be taken at a meeting of the Members may be taken without a
meeting if a consent in writing setting forth the actions so taken has been signed by the Members
having not less than the minimum number of votes otherwise required to authorize or take such
action, filed with the Secretary of the Collective and, if not signed by all of the Members, notice
of such action is promptly given to the Members that did not consent to such action. No written
consent shall be effective to take corporate action referred to herein unless written consents signed
by a sufficient number of Members to take action are delivered to the Secretary within 60 days of
the first date on which a written consent is so delivered to the Secretary. Any electronic
transmission consenting to an action to be taken and transmitted by a Member or proxyholder shall
be deemed to be written and signed, provided that such electronic transmission sets forth or is
delivered with information from which the Collective can determine (a) that the electronic
transmission was transmitted by the Member or proxyholder or a Person authorized to act on their
behalf and (b) the date on which the such Member or proxyholder or agent thereof made the
transmission.
ARTICLE IV:
Section 4.1

BOARD OF DIRECTORS

General Powers.

The Board of Directors (the “Board”) shall manage the business and affairs of the
Collective subject to the oversight of the Register of Copyrights under the general supervision of
the Librarian of Congress, as set forth herein and in applicable statutes. The Board shall also be
responsible for admitting members based on the membership criteria set forth in Article II above.
Section 4.2

Number and Qualification; Recommendation and Appointment.

(a)

The Board shall consist of seventeen (17) Directors, which shall include fourteen
(14) Voting Directors and three (3) Nonvoting Directors, as described herein.

(b)

The fourteen (14) Voting Directors shall be as follows:
1.

Songwriter Directors: There shall be four (4) Songwriter Directors, each of
whom shall be a professional songwriter who has retained and exercises
exclusive rights of reproduction and distribution with respect to Covered
Activities with respect to musical works that they have authored. The
Songwriter Directors shall be recommended for appointment by a vote of
all Class A Members, with each such Member having one (1) vote. A tie
vote shall be broken by a vote of the full Board, or if still tied after such
vote, by the vote of the Chair of the Board. Any recommendation for
appointments shall be sent to the Register of Copyrights. If the Register of
Copyrights approves and the Librarian of Congress appoints the Class A
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Members’ recommendation, the recommended individual will thereby be a
Songwriter Director.
2.

Publisher Directors: There shall be ten (10) Publisher Directors. Each
Publisher Director shall be a representative of a Publisher. No two active
Publisher Directors may be representatives of the same Publisher (which
includes all entities owned by, or under common control with, a Publisher).
The Publisher Directors shall be recommended and appointed to the Board
as follows:
i. Following each determination of the Board that a Publisher has
become a Class C Member, the employee of such Class C Member
that occupies the position of Mechanical Licensing Collective
Liaison (“Collective Liaison”) with such Class C Member shall be
recommended for appointment to become an ex-officio Publisher
Director. Any recommendation for appointments shall be sent to the
Register of Copyrights. If the Register of Copyrights approves and
the Librarian of Congress appoints such Collective Liaison, the
Collective Liaison shall become an ex-officio Publisher Director. In
the event that such Class C Member already has a representative as
an active Director on the Board, its Collective Liaison will take the
seat of such Director, upon the approval of the Register of
Copyrights and appointment by the Librarian of Congress;
ii. The remaining Publisher Directors (“Term Publisher Directors”)
shall be recommended for appointment by a vote of Class B
Members. Any recommendation for appointments shall be sent to
the Register of Copyrights for approval and appointment. If the
Register of Copyrights approves and the Librarian of Congress
appoints the Class B Members’ recommendation, the recommended
individual will become a Board member. For the recommendation
of Term Publisher Directors, each Class B Member shall be entitled
to one (1) vote for each five one-thousandths of one percent (0.005%)
in Licensor Market Share that it is estimated to hold, and may cast
all of its votes together for one candidate for each Publisher Director
seat to be recommended for appointment. The right to cumulate
votes in the recommendation for appointment of Directors shall not
exist. Term Publisher Directors shall be recommended to the
Register by a plurality of the votes cast. As an example, if two
Publisher Director seats are up for recommendation, the two
candidates that receive the most total votes from all Class B Member
votes cast shall be recommended for appointment. The number of
votes possessed by each Class B Member shall be kept strictly
confidential subject to the provisions of these bylaws. The Voting
Inspector shall be responsible for calculating how many votes each
Class B Publisher has based upon Licensor Market Shares and
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counting such votes for the respective candidate(s), and shall report
the recommendation results only in the aggregate.
(c)

(d)

The three (3) Nonvoting Directors shall be as follows:
1.

Songwriter Trade Group Director: One Nonvoting Director (“Songwriter
Trade Group Director”) shall be a representative of a nationally recognized
non-profit trade association whose primary mission is advocacy on behalf
of songwriters in the United States (“Songwriter Trade Group”). The
Songwriter Trade Group Director shall be elected by a vote of all Class A
Members, with each Class A Member having one (1) vote. A tie vote shall
be broken by a vote of the full Board, or if still tied after such vote, by the
vote of the Chair of the Board.

2.

Publisher Trade Group Director: One Nonvoting Director (“Publisher
Trade Group Director”) shall be the individual occupying the position of
Mechanical Licensing Collective Liaison with the nonprofit trade
association of music publishers that represents the greatest percentage of
the Licensor Market for uses of musical works in Covered Activities, as
measured for the preceding three-year period (“Publisher Trade Group”),
and shall serve on an ex-officio basis. If a Licensor Market Share
calculation demonstrates that a different nonprofit trade association of
music publishers represents Publishers with the greatest percentage of the
Licensor Market for uses of musical works in Covered Activities, such trade
association shall then become the Publisher Trade Group as of the next
Annual Meeting.

3.

Digital Licensee Coordinator Director: One Nonvoting Director (“Digital
Licensee Coordinator Director” or “DLC Director”) shall be the individual
occupying the position of Mechanical Licensing Collective Liaison with the
Digital Licensee Coordinator (“DLC”) and shall serve on an ex-officio basis,
provided that a DLC is designated pursuant to Section 115(d)(5)(B) of the
Act. Otherwise, the DLC Director shall be shall be the individual occupying
the position of Mechanical Licensing Collective Liaison with the nonprofit
trade association of digital licensees that represents the greatest percentage
of the licensee market for uses of musical works in Covered Activities as
measured over the preceding three (3) full calendar years (the “Licensee
Trade Group” or “LTG”). A determination of which association is
estimated to be the LTG shall be provided to the Directors on request by the
CEO of the Collective (or, if unavailable, by the Publisher Trade Group
Director). Once a DLC is designated, the term of any LTG liaison as DLC
Director shall end and the DLC shall be entitled to appoint the DLC Director.

All recommendations to the Register of Copyrights shall be transmitted via written
notification to the General Counsel and Associate Register of Copyrights, or as
otherwise directed by the Register. Any such notification shall include information
explaining the statutory compliance of the recommendation. If the Register rejects
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a recommendation, then (i) in the case of a Collective Liaison, the Board may direct
the appropriate Class C Member to select a new Collective Liaison, or (ii) in the
case of a Term Publisher Director, the Board may recommend for appointment the
candidate that received the next highest vote total. In the event that there are no
such candidates, the Board may direct the appropriate Nominating Committee to
present a new slate of candidates, and may call for another vote of the Members.
Notwithstanding anything in these bylaws to the contrary, any individual may be
appointed as a Voting Director by the Librarian of Congress upon the
recommendation of and in consultation with the Register of Copyrights.
Section 4.3

Term.

The term of office for each appointed Term Publisher Director and Songwriter Director
(together, “Term Directors”) shall be three (3) years; provided, however, that a Term Director may
be appointed to a shorter term of office for purposes of staggering the terms of the Term Directors
such that the terms of one-third (1/3) (or as nearly to one-third (1/3) as possible) of the appointed
Term Directors expire each year. There shall be three classes of appointed Term Directors; the
initial term of office of those in the first class shall expire at the 2022 Annual Meeting of Members;
of the second class at the 2023 Annual Meeting of Members; of the third class at the 2024 Annual
Meeting of Members. The term of each Songwriter Trade Group Director shall continue until a
vote of the majority of the Class A Members at any Annual Meeting of Members (or by a
unanimous written consent of all Class A Members delivered to the full Board) calls for election
of a replacement, at which point the term of the Songwriter Trade Group Director shall expire at
the next Annual Meeting of Members. Term Directors shall be chosen to succeed those whose
terms expire. Each appointed Term Director shall hold office for the term for which the Director
is appointed and until the Director’s successor has been appointed and qualified, unless otherwise
removed. Term Directors may serve an unlimited number of terms of office.
In the event that a Class C Member ceases to be a Class C Member (as described in Section
2.2 above), then the term of the appointed ex-officio Director shall end as of the next occurring
Annual Meeting of Members, at which time a Director shall be recommended for appointment to
fill that seat pursuant to the procedures of Section 4.2(b)(2)(i) by the new Class C Member.
Notwithstanding anything in these bylaws to the contrary, the Librarian of Congress, upon
the recommendation of and in consultation with the Register of Copyrights, may appoint any
Voting Director to a different term, and the term of each Voting Director, unless removed or having
resigned, shall continue until the Librarian of Congress appoints a replacement upon the
recommendation of and in consultation with the Register of Copyrights.
Section 4.4.

Replacement of Directors.

Any vacancy occurring in the Board of Directors in the event of the death, resignation, or
removal of a Term Director shall be filled as follows: (a) if a vacancy arises for a Term Publisher
Director, the remaining Term Publisher Directors shall recommended a replacement Director for
appointment by the Librarian of Congress to be made upon the recommendation of and in
consultation with the Register of Copyrights; (b) if a vacancy arises for a Songwriter Director, the
remaining Songwriter Directors shall recommend a replacement Director for appointment by the
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Librarian of Congress to be made upon the recommendation of and in consultation with the
Register of Copyrights; (c) if a vacancy arises with respect to the Songwriter Trade Group Director,
the Songwriter Directors shall appoint a replacement Director. A Director appointed to fill a
vacancy shall serve for the unexpired portion of his or her predecessor’s term of office.
Section 4.5

Substitution of Ex-Officio Directors.

In the event that a different individual comes to occupy any position that has an ex-officio
Director seat, such individual shall be recognized as occupying the respective ex-officio Director
seat upon notice to the Chair or the Secretary by the organization represented by the individual
and, with respect to any Voting Director, upon the appointment by the Librarian of Congress made
upon the recommendation of and in consultation with the Register of Copyrights.
Section 4.6

Resignation.

A Director may resign at any time by delivering written notice to the Librarian of Congress,
the Register of Copyrights, and to the Chair or to the Secretary, or by giving oral notice at any
meeting of the Directors so long as notice also is delivered to the Librarian of Congress and
Register of Copyrights within three (3) business days. Any such resignation shall take effect at
the time specified therein or, if no time is specified, upon delivery. Unless otherwise indicated in
the notice of resignation, acceptance of such resignation shall not be necessary for it to be effective.
Section 4.7

Removal.

The Members of the Collective may recommend that any of the Directors be removed for
cause by the Librarian of Congress, in consultation with the Register of Copyrights. Except as
prohibited by applicable law, the Members entitled to vote in the recommendation for
appointment of a particular Director seat may recommend removal of any Director occupying
that seat from office at any time, with or without cause, by the affirmative vote of a majority of
votes eligible to be cast in the recommendation of that Director, for the approval of the Register
of Copyrights and removal by the Librarian of Congress. Cause for removal includes but is not
limited to: a Publisher Director ceasing to represent the Publisher that they represented when
appointed; a material violation of the conflicts of interest policy or any other policy promulgated
by the Board; commission of an act involving moral turpitude, dishonesty, theft, unethical
business conduct, or conduct that impairs or injures the reputation of, or harms, the Collective;
failure to attend (whether remotely or in person) more than two (2) consecutive Board meetings;
failure to fully cooperate in any investigation by the Collective; and failure or neglect to
diligently perform the responsibilities of a Director. Notwithstanding anything in these bylaws
to the contrary, the Librarian of Congress, upon the recommendation of and in consultation with
the Register of Copyrights, may remove any Director occupying any seat from office at any time,
with or without cause.
Section 4.8

Board Diversity Report.

At least once every two years, beginning in 2021, the Chair of the Board shall present to
the full Board a report on the diversity of the Board (“Board Diversity Report”). This report may
be compiled by staff of the Collective, a working group of the Board, a third party, or any other
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competent Person, at the discretion of the Chair. The Board Diversity Report should address the
extent to which the Board fully and fairly represents the whole music publishing and songwriting
communities, and should specifically note any actual or potential concerns or shortcomings. The
Board Diversity Report shall address diversity in such areas as gender/race/ethnicity, income,
musical genre, geography and expertise/experience. The Nominating Committees may refer to
this report and shall make reasonable efforts to ensure a diverse applicant pool when selecting
Director and Officer candidates. The Board Diversity Report shall be shared with the Members of
the Collective in advance of the subsequent Annual Meeting of Members.
Section 4.9

Notifications to the Librarian of Congress and Register of Copyrights

The Board shall provide notice within three (3) business days, to the Librarian of Congress
and the Register of Copyrights, of receiving notice of any of the following events: (a) the
resignation of any Director by oral notice at a Board meeting; (b) the resignation, removal or
appointment of any Songwriter Trade Group Director, Publisher Trade Group Director, or Digital
Licensee Coordinator Director; (c) the resignation, removal or appointment of any members of the
Operations Advisory Committee, the Dispute Resolution Committee, or the Unclaimed Royalties
Oversight Committee; or (d) the amendment of these bylaws under Article X. In the case of
appointments under (b) and (c), notification shall also include information explaining the statutory
compliance of the appointment. Any notices to the Librarian of Congress and/or the Register of
Copyrights hereunder shall be transmitted via written notification to the General Counsel and
Associate Register of Copyrights, or as otherwise directed by the Register or Librarian.
ARTICLE V: BOARD MEETINGS
Section 5.1

Annual and Regular Meetings.

There shall be an Annual Board Meeting and at least one (1) other regular meeting during
each calendar year. The Annual and regular meetings of the Board shall be held at such date, time,
and place as is determined by the Board.
Section 5.2

Special Meetings.

Special meetings of the Board shall be held upon the call of the Chair of the Board, Vice
Chair or upon a written request in writing signed by at least five (5) Voting Directors. The person
or persons calling the special meetings shall fix the date, time, and place for such meeting.
Section 5.3

Notice.

Written notice indicating the date, time, and place, if any, of any meeting of the Board, and
the means of remote communication by which Directors may be deemed present in person and
vote at such meeting, shall be given to all Directors not less than five (5) days prior to the meeting.
Meetings may, at the discretion of the Chair of the Board, be held solely by means of remote
communication. In the case of a Special Meeting, a description of the purpose or purposes for
which the meeting has been called shall be included with the notice. Written notice may be
delivered personally or sent by mail, express delivery service, or electronic transmission. If mailed,
such notice shall be deemed given when deposited in the U.S. mail, postage prepaid, and addressed
to the Director at his or her address as shown on the records of the Collective. If sent by electronic
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transmission, such notice shall be deemed given when sent to the Director at the fax number, email
address, or other applicable contact information that the Director has provided to the Collective
for purposes of communicating with the Director.
Section 5.4

Waiver of Notice.

A Director may waive notice of any meeting at any time. Whenever any notice is required
to be given to any Director pursuant to applicable law or these Bylaws, a waiver thereof in writing
signed by the Director entitled to notice shall be deemed equivalent to the giving of notice. The
attendance of a Director at a meeting shall constitute a waiver of notice of the meeting except
where a Director attends a meeting for the express purpose of objecting to the transaction of any
business because notice was not properly issued.
Section 5.5

Quorum.

Eight (8) Voting Directors shall constitute a quorum for the transaction of business at any
meeting of the Board.
Section 5.6

Manner of Acting.

The vote of a majority of Voting Directors present at a meeting at which a quorum is
present shall be the act of the Board, unless otherwise required by law or by these Bylaws.
Section 5.7

Presumption of Assent.

A Director who is present at a meeting of the Board at which action is taken shall be
presumed to have assented to the action taken unless such Director’s dissent shall be entered in the
minutes of the meeting or unless such Director shall file his or her written dissent to such action
with the person acting as Secretary of the meeting before the adjournment thereof or shall forward
such dissent to the Secretary immediately after adjournment of the meeting. Such right to dissent
shall not apply to a Director who voted in favor of such action.
Section 5.8

Presence at Meeting

Directors may participate in any meeting of the Board in person or by means of conference
telephone or other communications equipment by means of which all persons participating in the
meeting can hear each other, and participation by such means shall constitute presence in person
at the meeting.
Section 5.9

Action Without a Meeting.

Any action which is required to be taken, or which may be taken at a meeting of the Board
of Directors, may be taken without a meeting if a consent in writing setting forth the action is
signed by all of the Voting Directors then in office. Action taken by written consent is effective
when the last Voting Director signs the consent, unless the consent specifies a later effective date.
Action taken by written consent shall have the same force and effect as a unanimous vote of the
Board and may be described as such.
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Section 5.10

Compensation.

Directors shall serve without compensation but may be reimbursed for reasonable expenses
incurred in conducting the business of the Collective. Written policies promulgated by the Board
may authorize, limit or condition such reimbursement of expenses. A person serving as Director
may be compensated for services provided to the Collective in another capacity to the extent
permitted by law.
ARTICLE VI:
Section 6.1

COMMITTEES

Board Committees.

The Board may designate one (1) or more committees, each committee to consist of one
(1) or more Directors, that exercise Board authority to the extent provided in the resolution of the
Board creating the committee, the Committee Charter established by the Board, or in these Bylaws
(each a “Board Committee”); provided, however, that no Board Committee shall have the authority
to adopt, amend, or repeal these Bylaws or approve or adopt any action required by the DGCL to
be submitted to a corporation’s members for approval, which includes an action to: (a) amend the
Collective’s Certificate of Incorporation; (b) approve the sale, exchange, lease, or other disposition
of substantially all the assets of the Collective other than in the usual and regular course of the
Collective’s activities; or (c) authorize the Collective’s merger with another entity or voluntary
dissolution.
The Board may designate one (1) or more Directors as alternate members of any Board
Committee, who may replace any absent or disqualified member at any Board Committee meeting.
In the absence or disqualification of a Board Committee member, the Board Committee member
or members present at any meeting and not disqualified from voting, whether or not such member
or members constitute a quorum, may unanimously appoint another Director to act at the meeting
in the place of any such absent or disqualified committee member. Each Board Committee shall
be governed by the same rules regarding meetings, action without meetings, notice, waiver of
notice, quorum, and voting as applicable to the Board, except to the extent that different rules are
provided for in the Committee Charter. Each Committee shall operate in accordance with the
terms of its Charter established by the Board.
(a)

Publisher Nominating Committee

The Board shall establish a Nominating Committee (the “Publisher Director Nominating
Committee”), comprised of not less than five (5) Publisher Directors, including at least one Class
B and one Class C Publisher, as well as the Publisher Trade Group Director, which shall be
responsible for identifying and selecting a slate of candidates for recommendation and
appointment of Publisher Directors to the Board and election of publisher members of the
Operations Advisory Committee, Unclaimed Royalties Oversight Committee and Dispute
Resolution Committee. The members of the Publisher Nominating Committee shall be appointed
by the Publisher Directors, and may be removed and replaced by the Publisher Directors, by
majority vote at any Board meeting or by a unanimous written consent of all Publisher Directors
delivered to the full Board. A tie in voting by Publisher Directors shall be broken by vote of the
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full Board, and a tie in voting by the full Board shall be broken by the vote of the Chair of the
Board.
(b)

Audit Committee

The Board shall establish an Audit Committee comprised of not less than three (3) or more
than six (6) Directors, and may include Nonvoting Directors. Beginning in the fourth full calendar
year that begins after the initial designation of the Collective as the mechanical licensing collective
by the Register of Copyrights under Section 115(d)(3)(B)(i) of the Act, and in every fifth calendar
year thereafter, the Audit Committee shall ensure that a qualified auditor is retained by the
Collective who shall:
1.

Examine the books, records and operations of the Collective;

2.

Prepare a report for the Board with respect to the implementation and efficacy of
procedures of the Collective (i) for the receipt, handling and distribution of royalty
funds, including any amounts held as unclaimed royalties; (ii) to guard against fraud,
abuse, waste, and the unreasonable use of funds; and (iii) to protect the
confidentiality of financial, proprietary, and other sensitive information; and

3.

Not later than December 31 of the year in which the qualified auditor is retained,
deliver the report to the Board.

Section 6.2

Advisory Committees

The Board may create advisory committees related to the Collective’s purposes, operations,
or other activities or topics, composed of any individuals determined by the Board to be appropriate
for inclusion thereon due to the special skills and knowledge possessed by such persons. Such
Committees shall have such responsibilities as may be assigned to them by the Board; provided,
however, that the Committees shall be advisory only and that no Committee shall have or exercise
any powers of the Board. Each Advisory Committee shall operate in accordance with the terms
of its Charter established by the Board.
(a)

Statutory Advisory Committees

The following three committees shall be created as described in Section 115 (d)(3)(D)(iv)(vi) of the Act:
1.

Operations Advisory Committee

The Board shall establish an Operations Advisory Committee consisting of not fewer than
six (6) individuals to make recommendations to the Board concerning the operations of the
Collective, including the efficient investment in and deployment of information technology and
data resources. Such committee shall have an equal number of individuals who are: (1)
representatives of musical work copyright owners, such individuals to be appointed by the Board;
and (2) representatives of digital music providers, such individuals to be appointed by the Digital
Licensee Coordinator.
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2.

Unclaimed Royalties Oversight Committee

The Board shall establish and appoint an Unclaimed Royalties Oversight Committee
consisting of ten (10) individuals, five (5) of which shall be Songwriters whose works are used in
Covered Activities and five (5) of which shall be representatives of musical work copyright owners.
The Songwriter members shall be elected by plurality vote of the Songwriter Directors, subject to
subsequent approval by majority vote of the full Board. The musical work copyright owner
representative members shall be elected by plurality vote of the Publisher Directors, subject to
subsequent approval by majority vote of the full Board.
3.

Dispute Resolution Committee

The Board shall establish and appoint a Dispute Resolution Committee that shall consist
of no fewer than six (6) individuals and shall include an equal number of Songwriters and
representatives of musical work copyright owners. The Songwriter members shall be elected by
plurality vote of the Songwriter Directors, subject to subsequent approval by majority vote of the
full Board. The musical work copyright owner representative members shall be elected by
plurality vote of the Publisher Directors, subject to subsequent approval by majority vote of the
full Board.
(b)

Songwriter Nomination Committee

The Board shall establish an advisory committee (the “Songwriter Nomination
Committee”), which shall assist in identifying candidates to be Songwriter Directors and
songwriter members to the Unclaimed Royalties Oversight Committee and Dispute Resolution
Committee (“Songwriter Committee Members”). The Songwriter Nominating Committee shall
be composed as follows:
1.

At least three (3) nationally or regionally recognized not-for-profit organizations
that have songwriter representation or advocacy as a significant portion of their
mission and operations (“Songwriter Organizations”) shall each appoint one
Songwriter member. The Songwriter Organizations shall be selected by the Board,
and may be removed and replaced by the Board at any time. Each Songwriter
Organization may remove and replace its appointee to the Songwriter Nomination
Committee by notice to the Board at any time.

2.

Two (2) members shall be Songwriter Committee Members, who shall be appointed
by the Songwriter Directors, and may be removed and replaced by the Songwriter
Directors at any time, by plurality vote at any Board meeting or by a unanimous
written consent of all Songwriter Directors delivered to the full Board. No
Songwriter Committee Member shall sit on the Songwriter Nominating Committee
for nominations concerning an election in which they are a candidate.

The Songwriter Nominating Committee shall nominate no fewer than two and no more
than three candidates for each available Songwriter Director seat, where each candidate may be
selected for any of the available Songwriter Director seats. When the Songwriter Trade Group
Director is to be elected, the Songwriter Nominating Committee shall nominate no fewer than two
and no more than three qualified organizations as candidates for the Songwriter Trade Group
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Director position. For each available Songwriter Committee Member seat, the Songwriter
Nominating Committee shall nominate no fewer than two and no more than three candidates,
where each candidate may be chosen for any of the available Songwriter Committee Member seats
on the same committee. The Songwriter Nomination Committee may also provide a slate of up to
three (3) alternate candidates for each of the Unclaimed Royalties Oversight Committee and
Dispute Resolution Committee, to be valid for one year. In the event that a vacancy occurs in a
Songwriter seat on these committees, the Songwriter Directors may fill the vacancy (i) by majority
vote selecting a candidate from any valid slate of alternate candidates for the respective committee;
or (ii) by convening the Songwriter Nominating Committee to provide a new slate of candidates
and voting as provided herein. Notwithstanding anything else in this provision, if the Songwriter
Nomination Committee becomes deadlocked over approval of candidates for any position, it shall
include candidates that receive the vote of each distinct group of three members, and may enlarge
the slate of candidates to four candidates (per available seat) in order to facilitate this inclusion.
The Collective will provide on its website a page where the public can submit suggestions for
Songwriter Directors and Songwriter Committee Member candidates, and suggestions that come
through the MLC website shall be forwarded to the Songwriter Nominating Committee for its
consideration.
ARTICLE VII:
Section 7.1

OFFICERS

The Officers.

The Officers of the Collective shall be a Chair of the Board, a Vice Chair, a Secretary, a
Treasurer (together the “Board Officers”), as well as a Chief Executive Officer and such other
Officers and Assistant Officers as may be deemed necessary by the Board and selected in
accordance with this Article. A Director or an employee of the Collective may serve as an Officer
and any two (2) or more offices may be held by the same person. However, no Officer shall be
another employee or agent of any Director or entity represented by a Director. In addition to the
powers and duties specified below, the Officers of the Collective shall have such powers and
perform such duties as the Board may prescribe.
Section 7.2

Election and Term of Office.

Each Board Officer of the Collective shall be elected by the Board at its Annual Meeting
and shall serve for a term of two (2) years, with no term limits. Any vacancy in an office may be
filled or new offices created by the Board at any time. A Board Officer elected to fill a vacancy
shall serve for the unexpired portion of the predecessor’s term of office. Each Board Officer shall
hold office until a successor has been duly elected and qualified. The Chief Executive Officer and
any other additional Officers shall be appointed by the Board, and shall serve until removed or
replaced by the Board.
Section 7.3

Resignations.

An Officer may resign at any time by delivering written notice to the Board, the Chair or
the Secretary. Any such resignation shall take effect at the time specified therein, or, if no time is
specified, upon delivery. Unless otherwise indicated in the notice of resignation, acceptance of
such resignation shall not be necessary for it to be effective.
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Section 7.4

Removal.

Any Officer or agent elected or appointed by the Board may be removed by a majority vote
of the entire Board whenever in its judgment the best interests of the Collective would be served
thereby.
Section 7.5

Chair

The Chair of the Board shall, if present, preside at all meetings of the Board. The Chair
may sign and execute in the name of the Collective any deeds, mortgages, bonds, contracts, and
other instruments, except in cases where the signing and execution thereof shall be expressly
delegated by the bylaws to some other Officer or agent of the Collective, or shall be required by
law otherwise to be signed or executed, or shall conflict with the purposes of the Collective or the
authority granted to the Chair by the Board; and in general, shall perform all duties incident to the
Chair of the Board and such duties as from time to time may be assigned by the Board.
Section 7.6

Vice Chair.

In the absence or inability to act of the Chair, the Vice Chair shall act as Chair and shall
have such other duties as from time to time may be assigned by the Board or by the Chair.
Section 7.7

Secretary.

The Secretary shall cause to be kept the minutes of the meetings of the Board and of Board
Committees in one or more books provided for that purpose; see that all notices are duly given in
accordance with these Bylaws or as required by law; be custodian of the corporate records; and in
general perform all duties incident to the office of Secretary and such other duties as from time to
time may be assigned by the Board or by the Chair.
Section 7.8

Treasurer.

The Treasurer shall have custody of all funds and securities of the Collective, and shall
keep, or cause to be kept, full and accurate records of all receipts and disbursements in the financial
records of the Collective, and deposit or cause to be deposited all such monies in the name of the
Collective in such banks, trust companies or other depositories as shall be selected in accordance
with these Bylaws; and in general perform the duties incident to the office of Treasurer and such
other duties as from time to time may be assigned by the Board or by the Chair.
Section 7.9

Chief Executive Officer (“CEO”).

The CEO shall, subject to the supervision and direction of the Board, have general
responsibility for implementation of the policies of the Collective and for the management of the
business and affairs and daily operation of the Collective. The CEO shall be authorized to execute
any contract or other instrument in the name of the Collective, except in cases where the execution
thereof shall be otherwise expressly delegated by the Board or shall be required by law to be
otherwise executed, and subject to any express limitations placed on such power by the Board.
The CEO shall keep the Board fully informed and shall consult the Board concerning the business
of the Collective, shall perform all other duties normally incident to the office of CEO, and shall
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have such other powers and perform such other duties as may be prescribed by the Board from
time to time.
Section 7.10

Agents and Employees.

The Board may appoint agents and employees who shall have such authority and perform
such duties as may be prescribed by the Board. The Board may remove any agent or employee at
any time with or without cause. Removal without cause shall be without prejudice to such Person’s
contract rights, if any, and the appointment of such Person shall not itself create contract rights.
Section 7.11

Compensation of Officers, Agents and Employees.

The Collective may pay reasonable compensation to agents, employees, and any Officers
who are not Directors, for services rendered, such amount to be fixed by the Board or, if the Board
delegates power to any Officer or Officers, then by such Officer or Officers.
ARTICLE VIII:

RELIANCE, LIMITATION ON LIABILITY, INDEMNIFICATION

Section 8.1

Reliance

In performing duties, each Director shall be fully protected in relying in good faith upon
the records of the Collective and upon such information, opinions, reports or statements presented
to the Collective by any of the Collective’s officers or employees, or committees of the Board, or
by any other Person as to matters the Director reasonably believes are within such other Person’s
professional or expert competence and who has been selected with reasonable care by or on behalf
of the Collective.
Section 8.2

Limitation of Liability.

Neither the Members nor any Director of the Collective shall be personally responsible for
monetary damages for any action taken, or any failure to take any action, provided however, that
this provision shall not eliminate or limit the liability of any Member or Director to the extent that
such elimination or limitation of liability is expressly prohibited by applicable law, as in effect at
the time of the alleged action or failure to take action by such Member or Director.
Section 8.3

Preservation of Rights.

Any repeal or modification of this Article VIII shall not adversely affect any right or
protection existing at the time of such repeal or modification to which any Member, Director or
former Member or Director shall be entitled under this Article VIII. The rights conferred by this
Article VIII shall continue as to any Person who has ceased to be a Member or Director of the
Collective and shall inure to the benefit of the successors, heirs, executor, and administrators of
such Person.
Section 8.4

Indemnification

(a)
The Collective shall indemnify any Person who was or is a party or is threatened to
be made a party to any threatened, pending or completed action, suit or proceeding, whether civil,
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criminal, administrative or investigative by reason of the fact that such Person is or was a Director
or Officer of the Collective, or is or was serving any other corporation or any partnership, joint
venture, trust or other enterprise, in any capacity at the request of the Collective, to the fullest
extent and in the manner set forth in and permitted by the DGCL, as from time to time in effect.
Such right of indemnification shall not be deemed exclusive of any other rights to which such
Director or Officer may be entitled apart from the foregoing provisions.
(b)
The Collective shall pay expenses (including attorneys’ fees) incurred by a Director
or Officer of the Collective referred to in Section 8.4(a) of this Article VIII in defending or
appearing as a witness in any civil or criminal action, suit or proceeding described in Section 8.4(a)
of this Article VIII in advance of the final disposition of such action, suit or proceeding. The
expenses incurred by such Director or Officer shall be paid by the Collective in advance of the
final disposition of such action, suit or proceeding only upon receipt of an undertaking by or on
behalf of such Director or Officer to repay all amounts advanced if it shall ultimately be determined
that the Director or Officer is not entitled to be indemnified by the Collective (which undertaking
need not be further secured).
(c)
The foregoing provisions of this Article VIII shall be deemed to be a contract
between the Collective and each Director and Officer who serves or served in such capacity at any
time while this Article VIII and the relevant provisions of the DGCL, if any, are in effect, and,
except to the extent otherwise required by law, any repeal or modification thereof shall not affect
any rights or obligations then existing or thereafter arising with respect to any state of facts then
or theretofore existing or thereafter arising or any action, suit or proceeding theretofore or
thereafter brought or threatened based in whole or in part upon any such state of facts.
(d)
The Board in its discretion shall have power on behalf of the Collective to
indemnify and/or defend any Person, other than a Director or Officer, made a party to any
threatened, pending or completed action, suit or proceeding by reason of the fact that such Person
is or was an employee of the Collective.
(e)
The Board in its discretion shall have the power to purchase and maintain insurance
in accordance with, and subject to, the provisions of Section 145 (g) of the DGCL.
ARTICLE IX:
Section 9.1

MISCELLANEOUS PROVISIONS

Contracts and Other Documents.

The Board may, except as otherwise required by law, the Certificate of Incorporation, or
these Bylaws, authorize any Officer or Officers, agent or agents of the Collective, in addition to
the Chair, to enter into any contract or execute and deliver any instrument or document in the name
of and on behalf of the Collective and such authority may be general or confined to specific
instances. Unless so authorized by the Board or expressly authorized by the Board, no Officer or
agent or employee shall have the power or authority to bind the Collective by any contract or
engagement, or to pledge its credit, or to render or liable for any purpose or in any amount.
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Section 9.2

Checks, Drafts, Loans, Etc.

All checks, drafts, loans or other orders for the payment of money, notes or other evidence
of indebtedness issued in the name of the Collective shall be signed by such Officer or Officers,
agent or agents of the Collective and in such manner as shall be from time to time determined by
the Board. In the absence of such determination, such instruments shall be signed by the Treasurer.
The Board may accept on behalf of the Collective any contribution, gift, bequest or devise for the
general purpose or for any special purpose of the Collective.
Section 9.3

Deposits

All funds of the Collective not otherwise employed shall be deposited from time to time to
the credit of the Collective in such banks, trusts, or other depositories as the Board may select or
as my be selected by Officers, agents or employees of the Collective to whom such power may
from time to time may be delegated by the Board, and for the purpose of such deposit. The Chair,
Vice Chair, Treasurer or any other Officer, agent or employee to who such power may be delegated
by the Board, may endorse and deliver checks, drafts and other orders for the payment of monies
which are payable to the order of the Collective.
Section 9.4

Books and Records.

The Collective shall keep correct and complete books and records of account and shall also
keep minutes of the proceedings of its Board and the proceedings of its Statutory Advisory
Committees.
Section 9.5

Fiscal Year.

The financial year of the Collective shall end on December 31st.
Section 9.6

Corporate Seal.

The Collective shall have no corporate seal.
ARTICLE X: AMENDMENT OF BYLAWS
These Bylaws may be altered, amended or repealed and new Bylaws may be adopted by a
majority vote of the entire Board or an action by the Members of the Collective, with the exception
of Article II and Article IV of these bylaws. The provisions of Article II or Article IV of these
bylaws (and related definitions) may only be altered, amended or repealed by the affirmative vote
of a majority of all Members, which vote must also include the affirmative vote of a majority of
Class A Members, the affirmative vote of a majority of Class B Members, and the affirmative vote
of a majority of Class C Members. Notwithstanding anything in these bylaws to the contrary, no
alteration, amendment, or repeal of these bylaws shall affect the process for succession or removal
of Directors by the Librarian of Congress upon the recommendation of the Register of Copyrights,
without prior review and approval by the Register of Copyrights.
----- END OF BYLAWS -----
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Highlights of Managing Change Under the Music Modernization
Act’s Mechanical Licensing Collective1
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By Chris Castle

The four-part “Orrin G. Hatch—Bob Goodlatte Music Modernization Act” (“MMA”) has
now passed both the U.S. House of Representatives and the Senate.3 As of September 25,
2018, the Senate version of the bill passed the House of Representatives as the amended HR
1551 resolving differences and has been sent to the President for signature. Accordingly,
attorneys must prepare to advise clients about the many changes in their businesses and creative relationships that will be affected by the MMA.
This article is limited to managing change for clients affected by the MMA’s governmentmandated mechanical licensing collective in the MMA’s Title I. As I think you will see, far
from putting songwriters on a trajectory away from the government regulation that has
oppressed them for generations, the collective imposes an entirely new bureaucracy with
potentially significant costs that are not readily apparent.
The Structure of the MMA and the Coming Regulations

Founder of Christian L. Castle, Attorneys in Austin
(christiancastle.com), Chris Castle is admitted in Texas
and California. Chris divides his time between advising
creators in the music industry, representing innovative
music tech startups on music rights issues, and
addressing public policy matters relating to copyright
and artist rights.

Two of the four parts of the MMA apply to sound recordings and
two parts to songs. The sound recording parts are well-known
ground. Title III essentially codifies current practices by SoundExchange regarding a producer’s share of statutory performance royalties. Title II affords certain rights to digital public performance
royalties for pre-1972 recordings that were the subject of The Turtles groundbreaking lawsuits against SiriusXM and Pandora
Media.4 While not accorded its own title, Sections 104 and 105
of Title I contain process reforms to the ASCAP and BMI consent
decrees similar to the Songwriter Equity Act of 2015.5 These three
parts are largely self-executing following enactment.

The rest of Title I, however, mandates a limited blanket mechanical license to be administered by a newly created mechanical
licensing collective (required by statute to be a private non-profit business organization) often referred to as “the MLC” or in
the statute as “the collective.” Title I is extremely complex and comprises approximately 149 of the 186 pages of HR 1551, five
times longer than the entire 1909 Copyright Act.
And then there are regulations yet to come. The MMA mandates a host of Copyright Office regulations. That does not include
the regulations that the Copyright Royalty Judges (CRJs) may adopt to address administrative assessments.6 (This rather flies
in the face of the current Presidential Executive Order on Reducing Regulation and Controlling Regulatory Costs applicable to
Executive Branch agencies.7)
The Promise of Higher Songwriter Income
The somewhat circular talking points for the MMA revolve around claims that “songwriters will make more money” and “the
services pay for everything” through an “administrative assessment” paid by blanket licensees to cover the costs of the collective.
The former is claimed to be implied by the latter, even though the blanket licensees clearly do not pay for “everything” and no
one knows today how much of the collective’s costs will be borne by the licensees together or individually. Songwriters have
been promised rising income due to the process reforms of the ASCAP and BMI consent decrees, the shift to the “willing
buyer/willing seller” rate standard, and cost shifting. We shall see.
The administrative assessment may result in a saving of some administrative costs on mechanical royalties—however, hidden
costs arise from compliance due to formalities. Failing to claim8 each song with the collective may cause unmatched revenues
to go into the “black box” (which has a contentious history). Anyone who has transferred ownership of a song catalog will
understand—and the collective applies to the entire global catalog of songs past and future from all languages and cultures.
4
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The MMA’s consent decree reforms (such as changing the rate court from a single judge to the wheel system of random assignment) may, with luck, result in higher performance royalties since the ASCAP and BMI rate courts have not gone well for songwriters in the Internet era. However, the cases are still to be heard in the same courthouse, and the wheel turns 360 degrees—
so it’s possible that ASCAP and BMI could still be assigned the very judges they used an act of Congress to avoid. We shall see.
Any one of these talking points could be the subject of a lengthy article, so we will mostly leave them behind now and just focus
on the more practical aspects of the new mechanical licensing collective mandated by Title I. For full disclosure, I have been
critical of the MLC over the last year. While a few of my concerns were addressed in the legislation, I fear there are still loose
ends that may bedevil practitioners. Like any other major change in the law, compliance may be expensive and those compliance
costs will not be covered by anyone but the songwriter or publisher.
The Role of the Mechanical Licensing Collective
As part of the Title I mandate, the “authorities and functions” of the collective are many9 but include these practical elements,
any one of which is easy to write but not to execute:
--administering the blanket compulsory license for “covered activities,” including claiming for unmatched royalties (the
“black box”);
--creating and prospectively updating a global rights database10;
--receiving royalty payments from all blanket licensees and administering royalty payments to copyright owners or their
administrators;
--distributing “black box” or unmatched mechanical royalties on a market share basis (which is very similar to current
practices); and
--conducting royalty compliance examinations of all blanket licensees once a year for the billions and soon to be
trillions of streams in the prior three years (again, a very similar provision to the historical practice for physical goods).
Crucially, the collective and blanket license apply to all songs ever written or that ever will be written that are exploited in the
United States—not only US works. Unlike many collecting societies around the world, there is no “opt out,” except through voluntary licenses if one is offered by a blanket licensee outside of the statutory license.
We will review a selection of issues arising from Title I of interest to practitioners based on reactions to my discussions and lectures.
Publishing Administrators
Let’s follow the money. It is likely that sums paid by the collective will be subject to an administration fee when received by a
publisher or administrator unless carved out. Carve outs will be unlikely given the new compliance work that the publisher or
administrator must undertake. Accounting systems are likely already programmed to deduct an admin fee from whatever revenue is received, so changing that rule set may be like a mini-Y2K.
Reachback Safe Harbor
Title I’s reachback safe harbor is earthshattering—and of questionable constitutional provenance. It eliminates the ability of
copyright owners—especially small copyright owners—to sue infringers like Spotify for statutory damages, attorneys’ fees, or
injunctions, for infringements arising before enactment of the MMA if the “digital music provider” takes the blanket license
after enactment of the MMA. Money damages are limited to payable royalties only. Given that Bluewater Music recently prevailed over Spotify’s motion to dismiss in an individual statutory damages case,11 the infringement cases Spotify is already fighting will likely result in settlements in excess of several hundred million.
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To reiterate—the reachback safe harbor bars claims for infringement lawsuits filed after January 1, 2018 even if the claim arose
before that date and is still within the statute of limitations. An example would be Spotify class action participants who had claims
outside of the class settlement. Again, the reachback safe harbor precedes the enactment of the MMA.
Realize that the MMA was initially introduced on December 21, 2017—eleven days before the proposed reachback period commenced. A public copy of the bill was not available until after the reachback nominally started.
None of the messaging about the bill addresses the reachback—but it is why12 Wixen Music Publishing sued Spotify13 on
December 29, 2017. As Robert Levine noted in Billboard, “A bill that restricts lawsuits after January 1, 2018 should not have
been introduced just before Christmas….”14
After enactment, new infringement lawsuits like the Spotify class actions will be much harder to bring. However, there are certain predicates in the MMA that condition the availability of the safe harbor, and are deserving of greater attention beyond the
scope of this article.
Vendors to the MLC
If your client is a vendor to the MLC, realize that in the unlikely event the entity once designated as the MLC by the Register
is found to be wanting in a future review, the Register may appoint a new MLC. In that case, the Register may “transfer…licenses, funds, records, data, and administrative responsibilities from the existing mechanical licensing collective to the new entity.”
Any intellectual property of the vendor should be clearly delineated to avoid the government deciding that it should be unexpectedly taken and transferred to a new entity, or mandate the assignment of the vendor’s contract to that new entity, apparently
without compensation to the vendor.
Will the Mechanical Licensing Collective Become Duplicative?
ASCAP and BMI already license the song performance right for the same songs, to the same anticipated blanket licensees, for
the same performances under antitrust supervision of the government. The collective will license the corresponding “streaming
mechanical” for the same work, but gets an antitrust exemption.
Why aren’t the performing rights organizations (PROs) offering a one-stop license for all rights as in other jurisdictions? The
government prohibits at least ASCAP doing so under the 77-year-old consent decree. So the MLC gets an antitrust exemption
on streaming mechanicals, but government supervision controls the performance side of the identical transmission.
This is even more Kafka-esque because the new head of the government antitrust division is reviewing15 the ASCAP and BMI
consent decrees to possibly end them. This did not sit well with broadcasters or Senator Richard Blumenthal, and the MMA
now requires that the Antitrust Division brief Congress on any proposed changes—not on all of the 1300 consent decrees the
DOJ is reviewing, just the ones applicable to songwriters. But clearly, if songwriters are freed from the consent decrees, a single
license for covered activities is much more practical.
Selected Elements of Title I
Following is analysis of a few important elements of Title I:
Designation of MLC: The Register designates the MLC—but—may only select a nonprofit created by copyright owners that
“is endorsed by and enjoys substantial support from musical works copyright owners that together represent the greatest percentage
of the licensor market for uses of such works in covered activities, as measured over the preceding 3 full calendar years,” that can
demonstrate to the Register that it has the ability to do the work.16
MLC Business Plan and Budget: No one has provided a business plan or a budget for the collective. When asked directly by
Chairman Grassley in the Senate Judiciary Committee, the head of the Digital Media Association could not provide a cost and
instead relied on estimates from the Congressional Budget Office of between $20 million and $30 million annually.
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He did not answer the Chairman’s question with estimates from the DMA companies (Apple, Amazon, Google, Spotify) but
said, “it’s difficult to know what the cost of operating the collective will be.”
If a client asks how much the collective will cost or how it is to be run, the answer appears to be no one knows for the moment.
Initial Administrative Assessment: Realize that the MLC must render statements under the MMA following “the license availability date,” which is the January 1 following the date that is two years from enactment. Obviously, the MLC will need to have
the systems to meet the accounting deadline. That implies that the MLC’s costs are substantially front-loaded, and it needs to
start building or contracting for those systems immediately in order to timely render statements in the future.
We are told that the blanket licensees pay for the MLC’s costs, and indeed they may eventually do so. But the initial administrative assessment17 is to be “effective as of the license availability date.”
Accordingly, the blanket licensees will not pay the initial assessment to the MLC for two years after enactment under the Congressional Budget Office’s interpretation.
Given the timing of the MMA’s passage and that the CRJ’s are not required to even notice the assessment process until nine
months after enactment, it appears certain that the assessment would not be paid during the crucial startup period of the MLC’s
operations. And of course, the administrative assessment can be appealed to the Court of Appeals for District of Columbia Circuit.18 Any appeal could further delay payment of any assessment.
If clients ask how the MLC will pay its startup costs (or pay vendors), the answer is unknown.
Black Box: Unclaimed and unmatched royalties are held for three years and then allocated to copyright owners based on market
share.19 This has been a major point of contention for independent songwriters. It is also relevant for the payment of assessments, and especially the initial administrative assessment, because of this clause:
INTERIM APPLICATION OF ACCRUED ROYALTIES.—
In the event that the administrative assessment, together with any funding from voluntary contributions…is
inadequate to cover current collective total costs, the collective, with approval of its board of directors, may
apply unclaimed accrued royalties on an interim basis to defray such costs, subject to future reimbursement
of such royalties from future collections of the assessment.20
The MMA does not require the initial administrative assessment to be paid in time to cover the MLC’s startup costs. It seems
quite likely that to cover these pre-assessment costs, the collective may invade any black box money it collects. Amounts deducted may be replenished in future assessments, if permitted by the CRJs.
Digital Licensee Coordinator: The Digital Licensee Coordinator (“DLC”)21 is appointed to represent the blanket licensees by
the Register, relying on mirror language for appointment of the MLC, except that the companies involved are Amazon, Apple,
Google and Spotify, some of the largest in commercial history, unlike the music publishers. This raises competition concerns
and conflicts of interest because the DLC also allocates the assessment among the blanket licensees and can charge membership fees.
Little discussed is the effect on startups of the DLC assessment structure and control. What if startups cannot afford their
assessment? Are they denied the blanket? If startup clients ask these questions, there is no answer at present.22
Rate Standard: A new government-mandated rate standard is intended to result in higher royalties for songwriters (called “willing buyer/willing seller”). However, blanket licensees may be able to request that the CRJs give a reduction in royalty rates
under this new standard based on the CRJs’ assessment of the operating costs for the MLC. We’ll see.
Governance: The MLC’s board23 is to comprise 14 voting members made up of 10 publishers and 4 “professional songwriters.”
Other inferior boards, e.g., for dispute resolution, have more songwriters. The European Songwriter & Composers Alliance has
criticized the structure as out of step with industry practice of at least equal representation of songwriters.24
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Nonvoting Board Members: The DLC appears to have a nonvoting board membership.25 Note that this means that the DLC
will likely have a right to information and to attend board meetings. This may have an affect on attorney-client information,
litigation, or royalty setting strategy.
Claiming/Registration: It is unclear how song metadata gets into the new global rights database as a practical matter, but that
process formality appears to be the collective’s responsibility. Even if the MLC doesn’t charge for registration, there will still be
a compliance transaction cost on copyright owners to register metadata and splits with the collective and then confirm it was
properly ingested.
It is important to note that both publishers and labels are required to deliver song and sound recording ownership data to the
collective in considerable detail. Compliance costs borne by record companies large and small should be reimbursed as a cost
of the collective included in an assessment, but currently is not. It may be possible to correct this oversight in regulations.
Voluntary Licenses: Services and copyright owners may enter voluntary licenses26 outside of the MLC (voluntary license payments likely won’t get black boxed). These voluntary licenses presumably include catalog licenses as well as modified compulsory
licenses (such as the typical HFA license) whenever made. Voluntary licenses suggest that the MLC will only administer songs
that are subject to the blanket. However, since there is no opt out, digital music providers could refuse to renew a catalog license
and then take that catalog under the blanket without paying a minimum guarantee.
Accountings: Payment obligations of digital music providers are clearly spelled out27 more or less consistent with current practice, but payment obligations of the MLC to copyright owners are not specified,28 other than black box.29
Audits: Only the MLC may audit the blanket licensees.30 Only copyright owners may audit the MLC.31 However, audits must
be conducted by certified public accountants and those auditors are obligated to look for overpayments—which probably violates a CPA’s duty of loyalty. As Warner Music Group’s Ron Wilcox testified to the CRJs, “Because royalty audits require extensive technical and industry-specific expertise, in WMG’s experience a CPA certification is not generally a requirement for conducting such audits. To my knowledge, some of the most experienced and knowledgeable royalty auditors in the music industry
are not CPAs.”32
It is also important to note that the collective may only audit once a year for the prior three years. Given that there will be billions of transactions subject to audit (and eventually trillions in a three year period), it is unlikely that CPAs will be conducting
census level audits. Projections and lump sum payments are likely, and lump sum payments tend to be distributed in the oldschool method of market share distributions.
Conclusion
Not to be cynical, but if you are struggling to find what is “modern” about the “Music Modernization Act,” you are not alone.
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Dr. David C. Lowery EdD
Music Business Certificate Program
Terry College of Business
University of Georgia
Athens GA 30605
December 20, 2019
Regan A. Smith
General Counsel and Associate Register of Copyrights
U.S. Copyright Office Washington, DC
RE: Docket Number COLC-2019-0002: Comments of David C. Lowery, Notice of
Inquiry for Blanket License Implementation Regulations Issued by the United
States Copyright Office Concerning the Orrin
G. Hatch-Bob Goodlatte Music Modernization Act of 2018
Dear Ms. Smith:
I respectfully submit these comments in response to the Copyright Office’s September 24, 2019
Notification of Inquiry and request for comments to assist the Office in drafting regulations
relating to the implementation of certain parts of Title I of the Music Modernization Act.
Most relevantly for these purposes, I am an American songwriter, music publisher and member
of the bands Cracker and Camper van Beethoven. I teach music business courses at the Terry
College of Business at the University of Georgia and am co-author with Steven Winogradsky of
the latest edition of the book “Music Publishing: The Complete Guide.” I also founded and am
the principal writer of the blog The Trichordist (www.thetrichordist.com). I have testified before
the House Judiciary Committee and am active in public policy discussions of the copyright law.
I was briefly a member of the Mechanical Licensing Collective’s statutory unmatched funds
committee, but resigned.
It was not my intention to respond to the Copyright Office request for comments on these
regulations. However, several recent events changed my mind: The MLC’s selection of the
Harry Fox Agency (formerly owned by NMPA) as its principal vendor; the selection of
ConsenSys apparently as the cryptocurrency vendor of MLC; and the adoption by the Copyright
Royalty Judges of the voluntary settlement of the initial administrative assessment after allowing
the Songwriters Guild of America to be hounded out of the proceeding by the MLC while
ignoring the many helpful points and suggestions made by SGA while it was in the proceeding
including in its withdrawal papers.
These events range from the bizarre to the suspicious but lead me to the same conclusion—this
process needs a whole lot of sunlight.

I found this language in MLC’s comments particularly troubling:
[G]iven that the MLC’s policies and procedures are still being developed with the
[License Availability Date] still over one year away, the MLC believes that regulations
concerning the Office’s oversight role may be premature at this time. The MLC believes
that the promulgation of regulations concerning the Office’s role in overseeing and
regulating the MLC’s operations and policies would be more fruitful once the MLC has
fully developed its policies and procedures and is able to provide them to the Office for
review.
That is exactly backwards. While the MLC may think oversight is not a fit until they decide how
they wish to govern themselves with the power of the compulsory license and the biggest
corporations in history behind them, the Copyright Office shouldn’t delay establishing the rules
of the road.
The MLC is rapidly becoming a self-licking ice cream cone wrapped in cronyism inside a
cryptocurrency. The Copyright Office is in a position to turn this erosion of MLC’s statutory
mission back to the light and away from “new boss-ism” as in “meet the new boss, worse than
the old boss.”
It seems impossible to ignore the fact that the MLC quango has announced their selection of
vendors in a news dump over the Thanksgiving holiday. Having selected the Harry Fox Agency
and a cryptocurrency outfit as best of breed vendors, I would expect both the substance and the
process of this selection to be fair game for a comment about the MLC, its operations and, of
course, its management.
I am reminded of James Madison’s warning in Federalist 51:
If men were angels, no government would be necessary. If angels were to govern
men, neither external nor internal controls on government would be necessary. In
framing a government which is to be administered by men over men, the great
difficulty lies in this: you must first enable the government to control the governed;
and in the next place oblige it to control itself. A dependence on the people is, no
doubt, the primary control on the government; but experience has taught mankind
the necessity of auxiliary precautions.
Notices of Blanket and Nonblanket Activity
The Office’s request for comments on notices must be seen in light of the subsequent selection of
HFA by the MLC. The implications from the MLC being permitted to select their cronies at
HFA as a vendor comes up in many places in the Office’s request for comments. In terms of
notices, I assume that HFA will be permitted to continue with its business practice of
representing both copyright owners and digital music services, most specifically Spotify. In
other words, HFA will be on both sides of the same transaction, a clear moral hazard and conflict
of interest. Further if HFA is going to continue to collect money from services and pay

songwriters, what is the point of inserting a $60 million-dollar layer of MLC bureaucracy in the
middle of this transaction? In economic terms this appears to be pure “deadweight loss.” The
MMA clearly envisioned that the establishment of a single MLC would create market efficiency
in music licensing. The selection of HFA as a vendor makes a mockery of the MMA by making
the market less efficient, and essentially turns the MLC into a parasitic middleman. This is an
“own goal.”
At the outset, I must respectfully say that I have first-hand experience with the HFA work
product in two different class actions against HFA tech clients. In addition to my two class
actions, there have been seven significant lawsuits that I am aware of brought against Spotify, an
HFA client. All these lawsuits have similar facts—they were brought by (1) independent
publishers that (2) opted out of the “settlement” between Spotify and the National Music
Publishers Association and (3) whose claims were summarily ignored until they sued.
In my case, after I sued Spotify I received non-compliant NOIs from HFA (as Spotify’s agent)
relating to songs at issue in the case that were backdated approximately five years. These notices
were sent from an address that HFA would not have until several years after the back date and
that were signed by an officer of Spotify who had left his job over a year before the mailing date.
I don’t know what kind of game they were playing—perhaps trying to trick me or my business
manager into cashing a paltry check they would argue indicated my acceptance of their license.
It didn’t work, and the rest is history.
I have nothing personal against HFA and I actually placed part of my catalog with HFA for
administration to see how they would do. At this writing, the jury is out.
I can also not ignore the fact that the entire MLC selection process appears from the outside to be
a giant Kabuki dance to cover up business as usual with the reunion of the NMPA with the HFA
unit they just sold off. I think it’s fair to say that I’m not alone in raising these questions, which
relate directly to the Copyright Office’s questions and the initial round of comments from several
commenters.
Public Test of Operability
The following responds to the Office’s questions about usage and reporting requirements.
The MLC announced with no oversight or explanation that is has selected HFA as one of its
principal vendors. Because the MLC dragged their heels on disclosing who their vendors would
be, the Copyright Office was forced to designate the MLC before the MLC announced its
vendors. The Office was therefore largely buying a pig in a poke—as were all songwriters in the
history of music. The Office (and the Congress) unintentionally empowered the MLC to
essentially do whatever it wanted to fulfill its statutory mandate. The MLC chose HFA in what
may be the least suspenseful announcement of the decade.
Respectfully, I think that when the Copyright Office reflects on that decision in a few years, it
will be shown to have been a mistake or I will be shown to have been a goat. If HFA works out,
I will be happy to be a goat. But if it doesn’t, the bill for both these decisions will come due—

and the services won’t be paying that one. Self-published songwriters will be paying with
missing or miscalculated royalties.
There have been many notable lawsuits brought against services since I filed my class action in
2015. Some say that these cases drove the services to accept the Title I blanket license due to the
retroactive safe harbor. All of these cases have two things in common: They were brought by
independent songwriters or publishers and HFA was the backend matching and royalty
accounting service in every case. So I would say it differently. What drove the services to take
the safe harbor deal (which was great for them) was not the songwriters, it was HFA’s repeated
inability to get the job done.
Not only was HFA not punished for its failures, it has been rewarded. This is curious. And the
MLC is now supposed to accomplish in 12 months or less that which the industry has been
unable to accomplish in decades. Using HFA. Which makes it all very mysterious to people like
me.
One way to solve that mystery would be for the MLC to disclose the actual selection criteria and
internal recommendations to support the supposed “unanimous” selection of HFA. Was this the
work of a dedicated group of likeminded people or was it based on objective criteria? If, for
example, MLC were to have given HFA and MRI a problem to solve, I would like to know
exactly what that problem is so that I could assign the solution of the problem set as an academic
project. I would be happy to publish the results, as could any other academic wishing to conduct
such peer review.
Unfortunately, I seriously doubt that MLC has any intention of being that transparent unless they
are required to do so by regulations. Which leads one to ask, why so secretive?
Failure is Not an Option
Given my perspective of HFA’s horrendous track record of reporting to independent songwriters
and publishers of both Anglo-American and all foreign language repertoire, the Copyright Office
really must demand public oversight of the MLC in the crucial run-up to the License Availability
Date.
We don’t want to find out on January 2, 2021 that the thing doesn’t work and get either a
cobbled together manual accounting statement or no accounting statement or payment at all—
and consequentially an exponential increase in the unmatched “black box” monies. I cannot
imagine that the DLC wants this result, either.
The Congress did not mandate that the MLC could send out defective or placeholder accounting
statements with no or low royalty payments. Unless the Copyright Office regulations holds their
feet to the fire, this is entirely possible particularly if there is no downside for MLC. It is also
important to keep in mind that the major publishers receive direct accountings from the services
and will not use the MLC in all likelihood. These would be the same major publishers on the
MLC board.

Do you think that the MLC is likely to punish itself for failing to do its job, especially for
unrepresented songwriters or non-Anglo-American repertoire? I don’t. If the unmatched
royalties are liquidated in the usual fashion they will be paid out by market share to the biggest
publishers. Yes, whether intended or not there is a known perverse financial incentive for the
biggest publishers to hope the MLC does a poor job. A large unmatched royalties pool will likely
benefit big publishers. In theory the Unmatched Royalties Oversight Committee is supposed to
look after this and counterbalance this mismatched incentive structure. However, it appears
there is no funding allocated to the UROC. Thus, it is not clear how this oversight will be
performed.
Respectfully, the Copyright Office should consider that its role is about to change—going
forward the Office has been charged by Congress with an oversight responsibility for the entire
process. If I end up being correct—that MLC will not only will fail to launch on the License
Availability Date but it will be in total meltdown—the Congress must be able to know of any
failures well in advance to be able to apply the pressure through saving legislation of some kind,
or to at least have some notice there is a serious problem.
It is well within the Office’s current regulatory mandate to specify the deliverables the MLC
must make public at key dates leading to launch for 1/1/21. Because there will be a strong
tendency caused by extreme moral hazard for the MLC to view its operations through rose
colored glasses, these deliverables require a maximum of public disclosure and peer review in
order to be both credible and informative. Here are some considerations the Copyright Office
may wish to take into account:
(a) Systems should be publicly disclosed for peer review and comment on rolling basis
starting immediately and continuing on a monthly basis thereafter until the launch, and then after
the launch to determine how effective the systems work. If MLC fails operational milestones,
then detailed explanation must be made in public with a plan to get back on track.
(b) There is no competition for MLC given its quango status and Congressional
exclusivity, so no need for secrecy or redactions in its filings.
(c) Systems tests and certifications should be conducted on no less than monthly basis
starting immediately with milestones to completion. These milestones and their results should be
published in the Federal Register and on Copyright.gov and also circulated to Hill staff.
(d) If MLC is not fully operational by 9/30/20 then both the Copyright Office and the
MLC leadership should report to Congress on why and critical path to full operational
functionality. Because of the unprecedented nature of the MLC enterprise, “full operational
functionality” may be a moving target, but MLC should not be able to set a low bar that results in
only the rich people getting paid.
MLC’s Reporting and Failure to Account
This section responds to the Office’s question regarding MLC’s Payments and Statements of
Account.

As an overall comment, the MLC should be required to publicly post at least an aggregated
version of all information it receives from DMPs supporting the calculation of royalties
(transactions, TCC, deductions from gross, etc.). It will be impossible for songwriters to conduct
a desktop audit of their statements with their accountants if key elements of the calculations are
missing. Respectfully, the Copyright Office really needs to understand how many times we have
seen this movie and how we definitely know how it ends.
This is the old hide the ball trick where royalty statements include everything except the one key
piece of information needed to duplicate the reported calculations. Again, let’s not have meet
the new boss, worse than the old boss. The Copyright Office has a golden opportunity to get this
right—so please, please take heed. It will save a lot of time and litigation.
For example, the MLC is already saying things like this:
Accordingly, the MLC believes that any regulations obligating the MLC to distribute
royalty reports and payments to copyright owners on a monthly basis should not require
that such reports and payments be for a particular royalty period, which is at least in part
outside of the MLC’s control.
Actually, this is wrong. If the MLC reports do not designate which period the payment
corresponds to, there will be no way for songwriters to know what they are being paid for. This
boils down to receiving a statement that says, here’s some money, or worse, no money for you.
If there is no explanation of when the royalties were earned or last paid on a service-by-service
basis, there is no way for songwriters to know if any service is current.
Plus, the Congress gave the MLC fearsome powers over DMPs and songwriters. If services are
late, we expect MLC to chase them and chase them hard. They wanted this job, and now they
have it. If songwriters have to wait until MLC get around to auditing trillions of transactions to
know a service is late paying, unpaid money is as good as gone even for matched works.
As drafted, Title I places great emphasis on the user of the blanket license’s obligations to
account and pay royalties but there is no corollary obligation for MLC. Indeed, it seems that the
MLC is already backtracking on timely payments by lowering expectations of timely DMP
payments. The DMP has a lot to lose if they are not timely with payments and statements.
There is virtually no downside for the MLC. I respectfully suggest that there be some teeth put into
the MLC’s failure to account, for both the “known knowns” and the “known unknowns,” that
tracks the penalties on the license user.
It does not appear that sufficient attention has been paid to the MMA’s major change in the
compulsory licensing structure—the insertion of another gatekeeper into the stream of payments,
a gatekeeper that has selected the former affiliate of one of its principal promoters with a known
and well litigated history of failures for the very functions it is to take on with a Congressional
mandate.

Incredibly, no one has included language addressing what happens if the MLC defaults.
Auditing years after the fact is not going to get it done. In fact, the audit language in Title I is so
antiquated that it could easily have come from a 1980s record deal. (Not to mention the
meaningless and expensive requirement of a CPA to conduct royalty audits.) The audit language
is simply not fit for purpose in a world of trillions of individual transactions rather than hundreds
of millions of CDs. Songwriters forced to use the compulsory license need a much more
immediate and much toothier remedy against the government’s MLC monopoly. In other words,
the Music Modernization Act already needs to be modernized and the Copyright Office has a
chance to do it—but the clock is ticking.
Language could be adopted in regulations that mirrors the statutory language for default by users
of the blanket license, substituting the copyright owner for the MLC and the MLC for the digital
music provider. For example:
“If the copyright owner does not receive the monthly payment and the monthly and
annual statements of account from the MLC when due for reasons within the control of
the MLC, the owner may give written notice to the MLC, unless the default is remedied
not later than 30 days after the date on which the notice is sent, the MLC’s ability to
administer the compulsory license for such copyright owner will be automatically
terminated. “
Because the Copyright Office is charged with implementing regulations under a broad statutory
grant, it seems that this loose end could be remedied in regulations without need of an
amendment to Title I, particularly because the failure to include such a provision benefits those
who controlled the pen for the drafting of Title I.
The Copyright Office should also take into account any failures to account when reviewing the
re-designation of MLCI at the five year review mark.
Additional MLC Oversight: FOIA
Continuing the theme of sunlight as the best remedy, please consider the relationship of the
Freedom of Information Act and the MLC. The Copyright Office complies with Freedom of
Information Act requests (FOIA). The public interest would be served in having access to all
correspondence and internal materials not subject to a FOIA exemption that relate to Title I of
the Music Modernization Act as well as the “address unknown” NOI process that preceded and
contributed to it.
Availability of these materials is particularly relevant given the lack of transparency required of
MLC and the DLC (odd redactions in CRB filings for the administrative assessment is but one
example) and the general mystery of why HFA was selected by MLC given the history of HFA
with NMPA and the legislative process.

Rather than wait for a FOIA request for these materials, the Copyright Office should voluntarily
make these materials available on Copyright.gov. I would recommend this process be repeated
annually if not more frequently.
Additional MLC Oversight: Transparency and Financial Disclosure
There is little financial disclosure required of the MLC or the DLC. As far as DLC is concerned,
I expect they will represent the interests of the services. They are also paying the money for
MLC which in a way is itself an inherent conflict but is under the oversight of the Copyright
Royalty Judges. For the moment, DLC does not appear to be involved in the MLC operations or
decision-making. Time may reveal a need to examine this relationship more closely for financial
disclosures.
However, the MLC is mandated to engage in many operations fraught with moral hazard, not the
least of which is matching and the black box distributions. The MLC has already demonstrated
that it has the ability to pick the least appropriate vendors for inexplicable reasons other than the
past ownership of HFA by the National Music Publishers Association.
This past ownership creates a special disclosure situation regarding the selection of HFA as a
vendor given how long Title I had been in the works (the rumored “SIRA II”). Was the sale of
HFA conditioned on HFA becoming the principle vendor of the MLC (like HFA was to be the
“General Designated Agent” in SIRA I)? Was Blackstone’s withdrawal of opposition to MMA
in the Senate conditioned upon some benefit flowing to HFA? Has the vendor selection process
been the kabuki dance it appears to be? As my friend and co-amici Guy Forsyth wrote,
“Americans are freedom loving people and nothing says freedom like getting away with it.” Did
they get away with it? If the Copyright Office doesn’t force disclosure, we’ll never know unless
the issue gets litigated in one of the pending lawsuits against Spotify—and isn’t redacted.
It only seems reasonable that the MLC should disclose any incentives, payments or other
benefits received by its board members, non-voting members (DiMA, NMPA, NSAI or SONA
for example), officers and other key employees from any person or entity MLC does business
with. These benefits should include payments of the administrative assessment, real estate
transactions paid for by the assessment, or shares of stock or units of Ether granted to anyone in
the supply chain. This kind of anti-payola affidavit is required of various consultants in the
music business already so there seems to be no reason why it should not be required for persons
of influence at the MLC. And, of course, all such affidavits or disclosures should be part of the
public record so that everyone from songwriters to Members of Congress should be able to have
a clear picture of who is involved with MLC.
This will be particularly applicable to any payments from the black box which is truly other
people’s money. Any proposed payments of the black box should be itemized, published online
in an easy to read format prior to being distributed and certified by an independent CPA that is
not related to MLC or any board member or vendor. This disclosure may help reduce the
inevitable lawsuits. In fact, it would be best if any CPA undertaking certification work for MLC
should agree in advance that they would do no other work for the MLC related parties for a
significant period of time, say five years.

The “interim application of accrued royalties” is another clause that is fraught with conflicts of
interest. Respectfully, the Copyright Office should clarify that MLC board members act as
fiduciaries in their decisions to take money from the black box to meet the MLC’s expenses in
the case of a shortfall from the administrative assessment. If they’re not fiduciaries, an
explanation would be helpful.
In fact, the entire clause relating to the “interim application of accrued royalties” is itself vague
and ambiguous. Consider the language:
In the event that the administrative assessment, together with any funding from voluntary
contributions as provided in subparagraphs (A) and (B), is inadequate to cover current
collective total costs, the collective, with approval of its board of directors, may apply
unclaimed accrued royalties on an interim basis to defray such costs, subject to future
reimbursement of such royalties from future collections of the assessment.
This paragraph is, in my judgment, one of the most important yet least discussed clauses in the
entirety of Title I. Absent implementing rules to the contrary, the clause allows MLC to
effectively write itself interest free and nonrecourse loans from other people’s money to cover
the costs of a budget that MLC itself determines at a burn rate solely in the control of MLC—
currently with no oversight by anyone.
The clause raises a number of questions about the meaning of the statutory language which the
Congress likely intended to be clarified in regulations regarding the spending of other people’s
money by the MLC. In particular. terms in the statutory language that must be known in order to
determine what sums are the “costs” concerned, when are they determined, and what happens if
the loan once taken is never repaid. (Which raises income tax issues if nothing else.)
The statutory language also leaves to regulations what happens if the songwriters whose monies
are taken from the black box and spent by MLC are later identified because they come forward
or due to matching efforts of the DLC or the MLC.
Are those songwriters supposed to wait to be paid from “future collections of the assessment,” if
ever? Which future collections? The next assessment after those songwriters are identified? Or
another one some time in the future?
Are they to be paid in the normal course at the next accounting period after becoming identified?
Immediately upon being identified?
And most importantly perhaps, how will anyone outside of the MLC know this loan is
occurring? The mere fact that a board of directors thinks it’s a good idea to avoid themselves
having to make voluntary contributions to the MLC’s operations by writing themselves an
interest free non-recourse loan from monies they hold in trust (or should hold in trust) is a
terrible position to put on board members voting against the loan.

I would respectfully suggest that this entire clause has no place in legislation that was sold as a
great boon for songwriters. If it must be in the law, then the Copyright Office has a golden
opportunity to shed sunlight on another mysterious operation of the MLC.
I suggest several areas of mandatory disclosure. First, the balance of the black box should be
public and prominently posted on a monthly basis to the MLC’s website. Songwriters should be
able to search for their titles and determine how much is being held. SoundExchange currently
has this feature for the public as do other societies around the world.
The black box should be held in a true escrow account by an escrow agent (such as an unrelated
bank) that has clear instructions in regulations as to how and when such funds are to be
disbursed, either as a loan or royalty payment.
If the board of MLC decides to write itself a loan from these funds, they should not be able to
use the black box as a piggy bank, but rather should borrow against identified funds based on
available metadata so that repayment can be accomplished efficiently.
For example, if Songwriter X can look up on the MLC’s website that the MLC board borrowed
money for songs A, B and C that were unmatched at the time of the loan, then if Songwriter X is
later identified, she can demand payment of her royalties from MLC which the MLC should be
required to pay from its current accounts and not take from future black box payments.
Failing to require payment from fresh cash will create an endlessly iterative process by which
MLC borrows from Peter to pay Paul, using old money to pay new obligations.
Finally, all these transactions should be well documented and those documents should be
published on the MLC website. For example, the statute requires board “approval” to initiate the
loan. That approval should take the form of a recorded board vote with minutes to be published
on the MLC website, or better yet in the Federal Register. The loan should be documented in the
form of a promissory note to the escrow agent. It should also be clear that the MLC board has a
fiduciary duty to the songwriters and publishers whose money it is borrowing that is separate
from the board’s safe harbor elsewhere in Title I.
Having just gone through the PledgeMusic debacle, I am sensitized more than ever to companies
that go insolvent while handling the money of artists with the result that the artists never get
paid. If the MLC cannot meet its obligations and requires “interim” loans from the black box,
how is that not the case of a company operating while insolvent? Why should the officers and
directors of MLC enjoy any lower standard of care or responsibility than they would if they were
operating any other company while insolvent?
Surely this was not the intent of Congress.
Finally, I note that the budget proposed by the MLC to the DLC was less than the administrative
assessment agreed to in the CRB settlement. Respectfully, the Copyright Office ought to make
clear that this shortfall does not trigger the MLC’s ability to take an “interim” loan in the amount
of the shortfall. This issue highlights another point requiring clarification—at what point is a

shortfall determined? It seems that it should be at a time the shortfall occurs following
investigation into why it occurred by an inspector general-type person (such as the Inspector
General of the Library of Congress). The MLC knows how much it’s got in its rather rich kitty
to spend on all its various activities. If it also knows that if it goes over budget it can write itself
interest free loans from the black box based on its own internal decision and authority, what
incentive is there to stay on budget?
Additional MLC Oversight: Transparency and Songwriter Ombudsman
While Congress and the Copyright Office theoretically retain oversight over the MLC, this is of
cold comfort to songwriters who are run over by MLC, its policies and its vendors. The vast
unmatched problem is the most obvious foreseeable outcome where songwriters need a safety
valve, but there are other possibilities.
For example, if the MLC continues HFA’s sad history of simply failing to pay songwriters, it’s
just not adequate to say that songwriters can audit MLC or sue. Songwriters should not have to
incur even more costs or engage in the labyrinthine process of individual or class action lawsuits
against an entity funded by the largest corporations in the world.
The only real leverage that songwriters have over MLC is to persuade the Copyright Office not
to re-designate the incumbent. In order for that to be a realistic threat, the Copyright Office
regulations should provide for a feedback loop that songwriters can avail themselves of that the
Copyright Office must take into account when determining its re-designation. Such complaints
must be included in the Copyright Office’s oversight report to Congress. As such a practice is
essentially the Copyright Office setting a policy or regulating itself, I see no reason why that
practice cannot be set forth in regulations.
However, the Copyright Office is in an ideal position to create an ombudsman-type position with
oversight of the entire MLC/DLC process. Such a role would allow the world’s songwriters an
immediate outlet for surfacing negligence by MLC. By preserving anonymity of those
complaining, any songwriter—whether or not affiliated with MLC—could have an outlet to
report any objectionable behavior while being protected along the lines of the Whistleblower
Protection Act.
The ombudsman should be completely unrelated to the incestuous practices of MLC and HFA,
should be a paid position deducted from the millions in MLC’s rich operating budget, and should
be meaningfully consulted in any re-designation.
Creating an ombudsman role would benefit the entire system by maintaining a watchdog and
whistleblower role that would help keep the system honest.
Additional MLC Oversight: MLC and DLC Database Conflict of Interest Policy
I would also respectfully call the Copyright Office’s attention to the inherent conflicts between
MLC and its vendor HFA in terms of reselling data HFA acquires by virtue of its role as MLC

vendor. If the Copyright Office does not prohibit HFA from selling for other commercial
purposes the data it acquires through its engagement by MLC to facilitate the compulsory
blanket license, the Congress will have just handed HFA a near insurmountable advantage over
its competitors. Remember there are other licenses like “micro sync” licenses that are outside of
the compulsory mechanical license. Currently there is robust competition and innovation in this
market segment, but without this prohibition HFA would crush its young competitors.
The same could be said of ConsenSys, which seems to be desperately seeking use cases for its
Ether cryptocurrency. This creates an odd set of incentives for an MLC vendor, not to mention a
need for disclosure by the MLC of any stock grants or Ether transfers.
Songwriters are compelled to do business with MLC despite bitter complaints about the
imbalance in favor of major publishers in its governance. Songwriters are also compelled to do
business with MLC despite bitter complaints about HFA due to what can be described as a bait
and switch where the MLC pushed out a lot of hope only to go back to business as usual with
long-time cronies.
This cannot be what Congress had in mind, and is even greater evidence for why the Copyright
Office should require MLC candidates to fully disclose their vendors and their relationship with
their vendors before designation.
Respectfully, any data vendor of the MLC should not be allowed to leverage their privileged role
to private benefit after being paid absurd amounts of money to fail upwards.
As Madison said, we’re not angels. But songwriters rely on the Copyright Office to be our better
angels.
Thank you for providing this opportunity to discuss these important issues.
Sincerely,
David C. Lowery
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Defiance or Collaboration? The Role of the Presidential
Signing Statement in MLC Board Appointments
By Chris Castle

Even though they have a long history, Presidential Signing Statements are not exactly front
and center in every civics class or constitutional public law class in America. You may be hearing about them for the first time now. But that doesn’t mean they have not been an important
part of Constitutional law-making and jurisprudence.
Presidential Signing Statements were first used by President James Monroe in 1822 in the
form of a “special message” to the Senate. Presidents Andrew Jackson, John Tyler and Ulysses
Grant also issued signing statements, but they were used infrequently until the 20th Century.
Then their use picked up quite a bit starting with President Theodore Roosevelt and continuing to the present day. So the use of Signing Statements is quite bipartisan. While Signing
Statements may not themselves have any actionable legal effect, they should not be ignored,
either.
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from UCLA, majoring in political theory. He is admitted to the bar in California and Texas.

The MMA Presidential Signing
Statement
Not surprisingly, there is a Presidential
Signing Statement accompanying the
Music Modernization Act (“MMA”)
specifically relating to Title I and at that
specifically relating to the MLC board
appointments. The relevant language is:
One provision, section 102, authorizes
the board of directors of the designated
mechanical licensing collective to adopt
bylaws for the selection of new directors
subsequent to the initial designation of
the collective and its directors by the Register of Copyrights and with the approval
of the Librarian of Congress (Librarian).
Because the directors are inferior officers under the Appointments Clause of
the Constitution, the Librarian must
approve each subsequent selection of a
new director. I expect that the Register
of Copyrights will work with the collective, once it has been designated, to
ensure that the Librarian retains the
ultimate authority, as required by the
Constitution, to appoint and remove
all directors.
Let’s explore why we should care about
this guidance.

Chris Castle writes the MusicTech.Solutions blog.
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According to Digital Music News, there have been changes at the Mechanical Licensing Collective, Inc. (“MLCI”) the private
non-profit permitted under Title I of the MMA:
[I]t appears that two separate MLC board members are jumping ship. The details are just emerging and remain unconfirmed,
though it appears that two members — one representing indie songwriters and the other on the publishing side — are out of
the organization.
Because the board composition of MLCI is preemptively set by the U.S. Copyright Act along with many other aspects of
MLCI’s operating mandate, the question of replacing board members may be arising sooner than anyone expected. As MLCI
is a creature of statute, it should not be controversial that law-makers play an ongoing role in its governance.

The Copyright Office Weighs In
The Copyright Office addressed board appointments for MLCI in its first request for information for the designation of the
Mechanical Licensing Collective (83 CFR 65747, 65750 (December 21, 2018) available at
https://www.govinfo.gov/content/pkg/FR-2018-12-21/pdf/2018-27743.pdf ):
The MLC board is authorized to adopt bylaws for the selection of new directors subsequent to the initial designation of the
MLC. The Presidential Signing Statement accompanying enactment of the MMA states that directors of the MLC are inferior
officers under the Appointments Clause of the Constitution, and that the Librarian of Congress must approve each subsequent
selection of a new director. It also suggests that the Register work with the MLC, once designated, to address issues related to
board succession.
When you consider that MLCI is, for all practical purposes, a kind of hybrid quasi-governmental organization (or what the Brits
might call a “quango”), the stated position of the President, the Librarian of Congress and the Copyright Office should not be
surprising.

Why the Controversy?
As the Songwriters Guild of America notes in comments to the Copyright Office in part relating to the Presidential Signing
Statement (my emphasis):
Further, it seems of particular importance that the Executive Branch also regards the careful, post-designation oversight of the
Mechanical Collective board and committee members by the Librarian of Congress and the Register as a crucial prerequisite to
ensuring that conflicts of interest and bias among such members not poison the ability of the Collective to fulfill its statutory
obligations for fairness, transparency and accountability.
The Presidential Signing Statement, in fact, asserts unequivocally that “I expect that the Register of Copyrights will work with
the collective, once it has been designated, to ensure that the Librarian retains the ultimate authority, as required by the
Constitution, to appoint and remove all directors.”
SGA regards it as a significant red flag that the NMPA-MLC submission to the Copyright Office devotes the equivalent of ten
full pages of text principally in attempting to refute this governmental oversight authority, and regards the expression of such a
position by NMPA/MLC as arguably indicative of an organization more inclined towards opaque, insider management control
than one devoted to fairness, transparency and accountability.
So the Presidential Signing Statement to the MMA is obviously of great import given the amount of ink that has been spilled
on the subject. Let’s spill some more.
How might this oversight be given effect and will it be in the public record or an informal process behind closed doors? Presumably it should be done in the normal course by a cooperative and voluntary collaboration between the MLC and ultimately
the Librarian. Minutes of such collaboration could easily be placed in the Federal Register or some other public record on the
5
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Copyright Office website. Failing that collaboration, it could be done by either the Department of Justice (unlikely) or by individuals (more likely) asking an Article III court to rule on the issue.
Of course, the issue should not delay the Copyright Royalty Judges from proceeding with their assessment determination to
fund the MLC pursuant to the controversial voluntary settlement or otherwise. One could imagine an oversight role for the
CRJs given that Congress charged them with watching the purse strings and the quantitative implies the qualitative. The CRJs
have until until July 2020 to rule on the initial administrative assessment and appeal seems less likely today given the voluntary
settlement and the elimination of any potential objectors.
Since the Title I proponents drafted the bill to require a certain number of board seats to be filled by certain categories of persons
approved by Congress in a Madisonian balance of power, the Presidential Signing Statement seems well grounded and furthers
the Congressional mandate.
Yet there is this conflict over the Presidential Signing Statement. What are the implications?

A Page of History is Worth A Volume of Logic
The President’s relationship to legislation is binary—sign it or veto it. Presidential Signing Statements are historically used as
an alternative to the exercise of the President’s veto power and there’s the rub.
Signing Statements effectively give the President the last word on legislation as the President signs a bill into law. Two competing
policies are at work in Presidential Signing Statements—the veto power (set forth in the presentment clause, Article I, Sec. 7,
clause 2), and the separation of powers.
Unlike some governors, the President does not enjoy the “line item veto” which permits an executive to blue pencil the bits she
doesn’t like in legislation presented for signature. (But they tried–Line Item Veto Act ruled unconstitutional violation of presentment clause in Clinton v. City of New York, 524 U.S. 417 (1998).) The President can’t rewrite the laws passed by Congress,
but must veto the bill altogether. Attempting to both reject a provision of a new law as unconstitutional, announce the President’s intention not to enforce that provision AND sign the bill without vetoing it is where presidents typically run into trouble.
Broadly speaking, Presidential Signing Statements can either be a President’s controversial objection to a bill or prospective interpretive guidance. Signing Statements that create controversy are usually a refusal by the President to enforce the law the President
just signed because the President doesn’t like it but doesn’t want to veto it. Or to declare that the President thinks the law is
unconstitutional and will not enforce it for that reason—but signed it anyway.
The President can also use the Signing Statement to define or interpret a key term in legislation in a particular way that benefits
the President’s policy goals or political allies. President Truman, for example, interpreted a statutory definition in a way that
benefited organized labor which was later enforced by courts in line with the Signing Statement. President Carter used funds
for the benefit of Vietnam resisters in defiance of Congress, but courts later upheld the practice—in cases defended by the Carter
Justice Department. The practice of using Presidential Signing Statements is now routine and has been criticized to no avail for
every administration in the 21st Century including Bush II, Obama and now Trump.
Since the 1980s, it has become common for Presidents to issue dozens if not hundreds of Presidential Signing Statements during
their Administration. So it should come as no surprise if the Department of Justice drafted up the statement for the MMA
prior to it being presented to the President to be signed into law. (See the American Presidency Project archives
https://www.presidency.ucsb.edu/documents/presidential-documents-archive-guidebook/presidential-signing-statementshoover-1929-obama)
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Defiance or Collaboration?
What does this mean for the MMA? The President certainly did not call out the statutorily required board membership of the
MLC as an unconstitutional overreach that he would not enforce. To the contrary, the MMA Signing Statement expresses the
President’s desire that the legislation comply with the requirements of the Constitution.
Moreover, the MMA Presidential Signing Statement is not a declaration about what the President will or won’t enforce but
rather interprets a particular section of a long and winding piece of legislation. (Title I principally amended Section 115 of the
Copyright Act—now longer than the entire 1909 Copyright Act.) This kind of interpretation seems to be consistent with the
practices of prior Presidents of both parties, not an end-run around either the veto power or separation of powers.
Failing to acknowledge the admonition of the signing statement would seem an unnecessary collision both with long-standing
jurisprudence and with a sensible recommendation from the President of how the Librarian, the Copyright Office and the Justice Department expect to approach the issue in collaboration with the MLCI. That’s possibly why the Copyright Office restated
the Signing Statement in the RFP.
Title I of the MMA is a highly technical amendment to a highly technical statute. A little interpretive guidance is probably a
good thing. Collaboration certainly makes more sense than defiance.

C AV E AT
Articles appearing in the Journal are selected for content and subject matter. Readers should assure themselves that the
material contained in the articles is current and applicable to their needs. Neither the Section nor the Journal Staff
warrant the material to be accurate or current. Readers should verify statements and information before relying on
them. If you become aware of inaccuracies, new legislation, or changes in the law as used, please contact the Journal
Editor. The material appearing in the Journal is not a substitute for competent independent legal advice.
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June 8, 2020
By Regulations.gov
Regan A. Smith
General Counsel and
Associate Register of Copyrights
U.S. Copyright Office
101 Independence Avenue S.E.
Washington D.C. 20559
Re:
Notice of Proposed Rulemaking Docket No. 2020–7 Treatment of
Confidential Information by the Mechanical Licensing Collective and
Digital Licensee Coordinator

Dear General Counsel Smith:
Thank you for the opportunity to comment on the Copyright Office
Notice of Proposed Rulemaking for the Office’s supervision of the
operations of the Mechanical Licensing Collective and the Digital
Licensee Coordinator.
I am a music lawyer in Austin, Texas and do not write this comment
on behalf of any client. I appreciate that the Office is keeping an open
mind in distinguishing what is commonly thought of as generic
“confidential information” and what ought to be confidential
information for the DLC, The MLC,1 their respective vendors and in
particular the MLC’s three “Statutory Committees”.2

I have tried to observe the style “The MLC” when referring to The MLC, Inc. and
“the MLC” when referring to any MLC designated by the Register. I apologize in
advance if that gets confusing or seems repetitive.

1

The Operations Advisory Committee, Unclaimed Royalties Oversight Committee
and the Dispute Resolution Committee.

2

Christian L. Castle, Attorneys
asst1@christiancastle.com
9600 Great Hills Trail, Suite 150 West | Austin, Texas | 78759
Phone (512) 420-2200 | Fax (512) 519-2529
www.christiancastle.com
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Crucially, how the Office defines confidential information drives the
usefulness and functionality of The MLC. There is a tension between
commercial standards of confidential information and the public
charge standards of confidential information required for an entity like
The MLC.
It is also important to preserve a record of the public’s review of The
MLC’s portal as well as public feedback for improvements to The
MLC’s operations. Information too confidential to be detected cannot
be corrected.
That record should be preserved in a meaningful way for the public’s
benefit as well as the statutory quinquennial review by the Copyright
Office. An overly broad definition of confidential information might
inadvertently impede this public benefit.
For example, the MLC has said it will be testing its procedures at some
point before the license availability date. As MLC executive Richard
Thompson said at the Copyright Office panel on unclaimed royalties
last December,3 “[A] lot of the time since July has been spent working
very closely with the staff at HFA and ConsenSys, really starting to
nail down how all of this is going to work at the, you know, lowest
operational level, all of the things that we need to work out.”
(Referencing the July 8, 2019 designation of The MLC as the MLC.) Of
course, The MLC didn’t announce the selection of HFA and ConsenSys
until November 26, 2019,4 but even so, I’m sure The MLC has been
hard at work on developing their platform.
Mr. Thompson also stated at the December 2019 panel:
So our current timeline has the first version of the portal going
live late Q2, early Q3, of next year [i.e., 2020]. I emphasize again
that is the first version. That will not be functionally complete.
It will have the, you know, the first set of functionality that we
want to make available to the rightsholder community. So in

Transcript, United States Copyright Office Unclaimed Royalties Study Kickoff
Symposium (Dec. 6, 2019) at 28 ln 15 hereafter “Kickoff Transcript”.

3

Tatania Cirisano, Mechanical Licensing Collective Selects Leadership, Partners for
Copyright Database, BILLBOARD (November 26, 2019).

4
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particular, sort of, being able to look at your catalog, manage
your catalog.5
Late Q2 to early Q3 is now. Fortunately, The MLC has confirmed that
they are “on track” and the COVID-19 crisis did not have much effect
on their launch.6 This suggests there will be no reason to toll either
the license availability date or any statement and payment dates once
The MLC takes over those duties.
This exchange with Mr. Thompson is relevant to confidential
information for a critical reason. The MLC should be about to launch a
product for peer review by all the users of its portal. If users are to
have the trust in the system that Congress aspires to, some decisions
will need to be made about what The MLC can keep secret and what
needs to be disclosed to the public in order to have its quality control
and bug testing be meaningful.
The rules the Office determines should apply to confidential
information will be aimed at a moving target. The regulations may
require recasting or reforming any existing confidential information
and nondisclosure agreements that at least The MLC likely has in
place with its current hires and volunteers7 on the Statutory
Committees.8 Since it is very likely the case that the DLC and The
MLC already have such agreements in place with a variety of entities
and persons, the Office may wish to require The MLC to submit the
form of confidentiality agreements to the Office for approval and to
confirm that all existing and future employees will sign up to the
proper appropriate form. Otherwise, the Copyright Office (and
5

Kickoff Transcript at 40 ln 2.

Emmanuel Legrand, Kris Ahrend (The MLC): “We Will Be Ready to Deliver on
January 1, 2021” LEGRAND NETWORK (May 17, 2020) (“We are still on track and we

6

are 100% committed to hitting it. The pandemic has created some interesting issues,
and you can appreciate how challenging it can be for big establishments having to
deal with the logistical challenges of people working from home. But we are very
much a start-up with some 19 people today, up from two, in January so it was not too
difficult to manage the transition.”).
7

Kickoff Transcript at 10 ln 21 and 11 ln 2.

Any existing agreements should have contemplated these regulations and should
have saving language in the documents making them subject to regulations
promulgated after the respective effective dates.
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Congress) is delegating significant authority to The MLC and DLC
with no oversight—until there’s a problem.
There is also an argument that the form of confidentiality agreement
should be made public because it pertains potentially to the metadata
of every song ever written or that may ever be written by anyone in the
world. Every songwriter may have an interest in knowing how The
MLC and its executives, and indeed the Office itself, is complying with
their duties to keep the database safe and accurate with near real-time
updates for corrected metadata.
Whistleblowers will become important in this context. The availability
of a whistleblower process has a direct effect on any definition of
confidential information crafted by the Copyright Office.
I highly recommend that the Office establish a whistleblower process,
and qualify which, if any, federal whistleblower statute would apply to
DLC and MLC.
I appreciate the Office’s sensitivity to these tensions and strong
intention to establish correct rules of the road for both The MLC and
its vendors as well as DLC and its members and their vendors. The
Office need not become a prisoner of cant or lawyer catechisms in
making these determinations. I appreciate the Office’s efforts to avoid
becoming hidebound in the bark of shibboleths and conventional
wisdom. This wonderful opportunity to cast off the bad old days with
new rules deserves nothing less. Hopefully the following will be of
some small use in drafting these rules.
The premise of confidential information under Title I is that there is in
rock and roll certain information deserving of government-mandated
secrecy. Secrecy in this context is a grave responsibility and is directly
related to Congress’s grand design of Title I as a vehicle “to gain the
trust of the entire music community.”9 As George Smiley told Peter
Guillam, “[i]n the hands of politicians, grand designs achieve nothing
but new forms of the old misery.”10 The Office has a rare chance to

H. Rep. 115-651 (115th Cong. 2nd Sess. April 25, 2018) at 5; S. Rep. 115-339 (115th
Cong. 2nd Sess. Sept. 17, 2018) at 5 (emphasis added) (together with identical
language, hereafter “legislative history”).

9

10

John Le Carré, Tinker Tailor Soldier Spy at 297 (1974)
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prove Smiley wrong. I appreciate that you appreciate this opportunity
to get it right and save songwriters from “the old misery.”
I will first respond to the Office’s four subjects of inquiry, and then
raise some other issues.
A. Subjects of Inquiry
1. Should the proposed rule further limit access to confidential
material by MLC board and committee members? What about access to
confidential material by employees at companies of MLC and DLC
board members?
The Office’s suggestion regarding distinctions of levels of confidential
information is a step in the right direction as I discuss below in more
detail. This is particularly true for the implied level of “not secret at
all.” It is important to realize that Title I has many obvious conflicts of
interest drafted into it and the definition of “confidential information”
should not create another one or five. Neither should the proposed
confidentiality regulation give anyone another bite at the apple to
make secret that which they are already required to disclose under
existing regulations or the public reporting requirements of the
securities laws.
It must also be said that this would be much more complete analysis if
we had the benefit of reviewing The MLC’s bylaws. Presumably the
bylaws will distinguish the information “rights,” if any, of statutory
voting and nonvoting members of MLC boards as well as the various
Statutory Committees.
It would also be helpful to know how the bylaws treat the presence of
non-voting members at meetings of the board of directors or the
Statutory Committees. For example, if The MLC is developing a new
business line or strategy that it does not wish to share with some or all
of the DLC members for competitive reasons, how will the board or the
applicable Statutory Committee meet in order to discuss the issue?
The same could be said of the DLC in the converse.
Other examples would be plans for an audit of the DLC, engagement of
a C.P.A. to conduct the audit, and the like. The MLC would likely not
want to share that information with the DLC, but at the moment I am
not quite sure how The MLC could accomplish this.
Christian L. Castle Attorneys
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(a)
Highly Confidential Information: Nonvoting Members,
Statutory and Non-Statutory Committees
(i) Nonvoting Members
The statutory nonvoting members appear to be unelected lifetime or
even perpetual appointments that apparently perform no
administrative function for MLC other than keeping an eye on
things.11 These evergreen roles are in the nature of a “board observer”
but an observer who is appointed by law and never rolls off the board.12
Yet due to their infinite term of office, the “duck” rule may apply. If
they look like a director and act like a director, are present at all board
meetings, have the opportunity to influence board decisions, cannot be
fired, cannot be excluded from a board meeting, and also have an allaccess pass to all of The MLC’s confidential information and that
information cannot be withheld by anyone, then the fact that they are
called “nonvoting” in Title I may be a distinction without a difference.
Considering the DLC also funds all or a goodly chunk of the MLC’s
startup and operating costs, these pressure points are even more like a
de facto, if not de jure, director. It will be interesting to see if there
ever is an instance where their respective instructions are not followed
by their respective boards but particularly in the case of The MLC.13
Surely Congress meant something by distinguishing voting from
nonvoting seats on the MLC board. Even so, I’ve found little guidance
in the legislative history other than the clearly defined role of the
Copyright Office in overseeing MLC. Time will tell, but based on what
we have seen so far, the “nonvoting” board members might be found to
be de facto directors so there ought to be a full record on their actions
and participation in the governance of the respective organizations.14
A disgruntled Canadian musician once cynically pointed to the U.S. Embassy in
Ottawa as the true seat of Canadian government—across the park from Parliament
Hill “where they can keep an eye on things.”

11

The total compensation and expense reimbursement practices for nonvoting
members should not be confidential information.

12

The effect of non-voting directors or board observers for Delaware non-stock and
non-profit corporations might be useful research for the Office to undertake. See, e.g,
Bishop Macram Max Gassis v. Corkery, C.A. 8868-VCG (May 28, 2014).
14 The legislative history demonstrates that the Copyright Office’s new enforcement
role was likely the quid pro quo for the “high bar” of the extraordinary liability safe
13
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Accordingly, the Office may wish to consider a category of information
that is confidential to MLC and that either MLC officers or the board
of directors may elect to withhold from nonvoting members. This
would certainly be normal in the case of corporate “board observers”
which is a close analog to Title I’s nonvoting directors.15
Based on personal experience with for-profit board observers, in the
cold light of dawn they are there for a handful of reasons: Either to
mind the interests of whoever demanded they be put there in the first
place or to engage in a fishing expedition for other business
opportunities for their employers. All without taking on the duties and
responsibilities of a board member, and often with a confidential
information agreement that hurts more than it helps. In this way, the
nonvoting members may have many of the attributes of a “conflicted
harbor Congress conditionally bestowed on the MLC in Title I (17 U.S.C.
§115(d)(11)(D) and 17 USC 115(d)10)(B)(i)(II)). This record will be particularly
important in distinguishing the actions of the mechanical licensing collective from
actions of individual board or committee members both voting and nonvoting, and
perhaps other employees, for purposes of the collective’s liability safe harbor. This
extraordinary and limited safe harbor was not lost on the Congress who also view the
oversight role of the Office as being critical to the proper functioning of the MLC:
“For the responsibilities described in subparagraphs (J) and (K) of paragraph (3), the
collective is only liable to a party for its actions if the collective is grossly negligent in
carrying out the policies and procedures adopted by the Board of Directors pursuant
to §115(d)(11)(D). Since the Register has broad regulatory authority under paragraph
(12) of subsection (d), it is expected [by Congress and therefore by the party making
the claim] that such policies and procedures will be thoroughly reviewed by the
Register to ensure the fair treatment of interested parties in such proceedings given
the high bar in seeking redress.”) Legislative history at 5. Therefore, songwriters
will rely on the Copyright Office to take action both in the present by establishing the
rules of the road, and in the future by enforcement action if those rules are violated.
It is unclear what other agency songwriters could complain to as a practical and
perhaps legal matter. Waiting for five years for the quinquennial review for
redesignation seems a poor substitute for present action, particularly since it seems
unlikely that The MLC would ever be dislodged, and will no doubt take on defensive
characteristics of very commercial enterprises worthy of HAL 9000.
15 There is also a body of law about “de facto” directors and board observers in the
securities area. See, e.g., 15 U.S.C. §77k (a)(2) and (3) (Shareholders who relied on
untrue statements of material facts or the omission thereof in public documents on
which the shareholder relied may sue “every person who was a director of (or person
performing similar functions) or partner in the issuer at the time of the filing of the
part of the registration statement with respect to which his liability is asserted”, as
well as “every person who, with his consent, is named in the registration
statement as being or about to become a director, person performing similar
functions, or partner)” (emphasis added).
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director” which may limit their information rights.16 Assertion of
confidential information claims should not be used to avoid the proper
oversight of The MLC by the Copyright Office, the Register, the
Librarian or perhaps the Inspector General for the Library of
Congress. A full record should be preserved.
(ii) Statutory and Non-Statutory Committees
Members of MLC’s Statutory Committees require access to as much
information as possible to fulfill their mandated roles and engender
the trust to which Congress aspires. These Statutory Committee
members are evidently unpaid volunteers17 for some reason not
entirely clear to me after the millions that DLC is devoting to MLC
operations. Given that volunteers may struggle to find the time
consistently to devote to their statutory roles, their efforts should not
be compounded by being cut off from information—perhaps without
even knowing the information is being withheld.
MLC’s board or management should not be able to decide unilaterally
what Statutory Committee members “need to know”—on the contrary,
Statutory Committee members ought to be able to demand whatever
information they feel they need to fulfill their statutory mandate and
MLC’s governors should be required to respond in writing to those
demands. This is particularly true of both the Unclaimed Royalties
Oversight Committee18 and the Dispute Resolution Committee. The
Copyright Office has a unique position to fulfill the oversight role that
Congress established and its consequent duty both to Statutory
Committee members and to songwriters.
For example, the proposed rule includes this reference in the definition
of “confidential information”:
See e.g., In re CBS Corporation Litigation, C.A. No. 2018-0342-AGB (Del. Ch. July
13, 2018)(

16

Kickoff Transcript at 12, ln 21. Unpaid volunteers for Statutory Committees seems
an odd choice. If anyone should be getting appropriately compensated it is persons
doing work mandated by Congress.

17

The “Unclaimed Royalties Oversight Committee” might better be named the
“Unmatched Royalties Oversight Committee” as the first step toward being able to
claim accrued but unpaid royalties would be to match. But then, what’s in a name?

18
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Non-DLC members on the MLC board of directors or committees
may receive Confidential Information from the MLC, only to the
extent necessary for such persons to know such information,
only when necessary to carry out their duties for the MLC, and
subject to an appropriate written confidentiality agreement.
First, the draft rule uses “committee” in an ambiguous way and also
slips into the passive voice with “only to the extent necessary”, “only
when necessary” and “an appropriate”. Who decides what and when
is “necessary” and who has a “need to know”? Who decides what is
“appropriate”? Who takes responsibility and is accountable for those
crucial decisions? And will the Statutory Committee members be told
at least what categories of information they are being denied? If so,
shouldn’t the regulations identify by job title who will tell the
Statutory Committee members what they are being denied, take
responsibility for the decision and be held accountable?
I suggest that when it comes to confidential information, the Statutory
Committees mandated by Congress should be treated differently than
other committees established by MLC or DLC in the course of
business. Those corporate committees might be an audit committee, a
finance committee, a “special committee” permitted under corporate
law, or of course, an executive compensation committee. How MLC or
DLC controls the information flow to these operational committees is
arguably its business within the confines of the Delaware corporations
law relating to nonprofits and its obligations under the Title I
regulations and statute.19
In the case of Statutory Committees, MLC bears a higher burden of
justifying why its executives wish to deny the Statutory Committees
any information. A proper explanation should be required to deny
The MLC CIO Richard Thompson stated that The MLC is utilizing “expert groups”
to assist in standing up the organization. Kickoff Transcript at 28-29. The identity
of participants in these “expert groups” should be disclosed and not subject to
confidential treatment. Along these lines, the Copyright Office may well have the
authority to compel The MLC or The DLC to establish non-statutory advisory
committees to further its business, such as for ex-US CMOs who unfortunately seem
to be entirely out of the loop. If the Office does so, it would be reasonable for MLC or
DLC to want to limit the information flow to these non-Statutory Committees. The
Office may also wish to consider prohibiting The MLC from delegating authority to a
non-statutory special committee comprised solely of non-voting board members so it
cannot do indirectly that which it cannot do directly.

19
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Statutory Committees any information relating to how the committee
members perform their statutory tasks, which tasks evidently have yet
to be performed. If someone at MLC decides to restrict information to
Statutory Committees charged with carrying out a public law
mandate, that decision should be recorded, subject to appeal, and have
consequences. Otherwise the lack of process may become punishment
and lead to resignations from Statutory Committees by frustrated
volunteers.
Statutory Committee independence also seems essential. It should be
obvious that the degree to which these Statutory Committees maintain
their independence from the non-voting and voting board members is
inextricably intertwined with their access to information. Unless the
plan is that these committees simply are rubber stamps, in which case
it probably doesn’t matter if they get any information at all,
confidential or otherwise. But that does not seem to be the intent of
the Congress.
Along with legal authority to obtain information essential to their jobs,
the Statutory Committees need the ability to require delivery of that
information on a regular basis. The ability to slow walk access to
information is just another way to deny the independence and proper
functioning of these committees that Congress took the time to
establish. As we are told in the legislative history, “[s]ervice on the
Board or its committees is not a reward for past actions, but is instead
a serious responsibility that must not be underestimated.”20 Neither
should unpaid volunteers be starved by denying information the
committee members may not even know they do not have.

20

Legislative history at 5.
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2. In addition to a ‘‘Confidential Information’’ designation, should the
regulations provide for a ‘‘Highly Confidential Information’’
designation to provide an additional layer of protection for certain
documents and information that only the employees, or employees,
agents, and vendors of the MLC, may access (i.e., not members of
the board or committees of either the MLC or DLC)? If so, should the
proposed rule specify which types of information and documents should
be eligible for the ‘‘Highly Confidential Information’’ designation, or
provide the MLC with flexibility to establish such policies, and how
would that designation relate to permitted use of such material?
Behavior that evades detection also evades correction. As noted above,
I think there is great utility in segmenting what is and is not subject to
any level of protection as “confidential” before you get to degrees of
confidentiality as will come up in the transparency topic.
I note that the most important parties receiving information from The
MLC are not mentioned among the luminaries created by statute or in
the inquiry—I would offer that the most important parties are the
independent songwriters or the ex-US CMOs. Neither of these groups
had much if any input into the drafting of Title I so I submit that the
Office should keep them front of mind when considering regulations as
these participants will be critical in “gaining the trust of the music
community.”
This is particularly important if “confidential information” applies to
information necessary for a matched songwriter to understand how
MLC is handling their money and rendering accountings and
payments under compulsory license (much less an unmatched
songwriter which is another topic). How can a royalty payee have the
“trust” in the statement as intended by Congress if the information it
is based on is treated as confidential when handled by MLC?
Particularly when the same information wouldn’t have been treated as
secret if handled by a DLC member accounting directly under the
statutory license that songwriters are compelled by law to accept?
For example, The MLC should be required to render to each royalty
payee a rate sheet21 including calculations showing how the various
elements were derived such as stream rates, aggregate stream counts
It is likely that services already prepare such rate sheets for their accounting
statements on a routine basis.

21
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and the payee’s stream counts. This allows the songwriter or publisher
to quickly determine if the calculation used is correct, such as floors or
minimum stream rates and revenue inputs and cost deductions. There
may be some utility in The MLC posting publicly the basic elements of
these rate sheets.
Because The MLC will be aggregating these calculations for potentially
billions of transaction lines across multiple services, the rate sheet
should be rendered on a service-by-service basis. It is common practice
that royalty statements are rendered with summary sheets that set
forth inputs and calculations so this should not be burdensome and
even if it is somewhat burdensome, this is what the MLC signed up for
and what the DLC is to pay for. Those statements currently are widely
distributed to many if not all royalty payees and are not typically
subject to confidential treatment. Some information, such as
subscriber numbers, may be trumpeted far and wide by services
puffing their success. An overly broad definition of confidential
information could make all this data unavailable to royalty payees or
their representatives which would be an unnecessary departure and
not the proper purpose of a “confidential information” definition.
Whatever the Office decides in the final rule on transparency,
songwriters should not be worse off with less information about their
money than they are entitled to under the existing streaming
mechanical regulations.22 And while the rates in Phonorecords III 23
are currently on appeal, to my knowledge the categories of information
to be produced in the final determination of that appeal is not in
dispute.
That is particularly true regarding regulations that restrict the
opportunity to detect and correct errors or sloppiness. All songwriters
and CMOs around the world deserve, if they are not entitled to, a crisp
answer for why certain data has to be a deep dark secret.

22

See, e.g., 37 C.F.R. § 385.21

Determination of Royalty Rates and Terms for Making and Distributing
Phonorecords (Phonorecords III), 84 Fed. Reg. 1918 (February 5, 2019); Spotify USA

23

Inc. vs. Copyright Royalty Board et al (D.C. .Cir. Docket No. 19-1059 (Mar. 7, 2019)).
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For example, the nominal drafters of the MMA wrote in very stark
protection for data relating to market shares for purposes of allocating
the unmatched. How will that work for the Unclaimed Royalties
Oversight Committee on MLC ? Who exactly will tell anyone,
especially the Unclaimed Royalties Oversight Committee, that they do
not have a “need to know” how market share data was derived? Do
The MLC’s managers say “Here’s the market share and pay no
attention to the man behind the curtain when you decide how much of
other people’s money you are going to take away?”24 Will the critical
market share data, often sung from the rooftops in publications like
HITS Magazine or Billboard, or simply filed with the SEC by public
reporting companies, now be so secure it is not fit for purpose?
3. Should the Office’s regulations address instances of inadvertent
disclosure? If so, how?
I have little to add on this inquiry, but it does seem that it is important
to provide clarity on what constitutes a party to whom the disclosure is
made. It also seems that this question is inextricably bound up with
the transparency issue and the whistleblower issue addressed
separately. If the MLC is to discipline its directors, officers, employees
or vendors for breaches of any kind, it should do so with oversight
affording the accused party sufficient process to avoid the fear of
retaliation that is reported to be all too common in the music
business.25

This is particularly true given the preemption of State unclaimed property
statutes. Imagine if a state decided to divide up all abandoned bank account
revenues amongst the state’s banks based on market share after three years? Or
utilities? Given that MLC’s operating costs are covered by DLC it has no need of
black box to offset operating costs, so there really is no reason why MLC should not
be required to hold the unmatched forever or for at least as long as the non-voting
board members have a seat, if later.

24

See, e.g., Paul Resnikoff, AMLC Board Member Accuses NMPA President David
Israelite of Tortious Business Interference and Collusion, Digital Music News (Nov.

25

28, 2018) available at https://www.digitalmusicnews.com/2018/11/28/amlc-nmpapresident-david-israelite-collusion/
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4. If DLC representatives are not permitted to sign confidentiality
agreements in their personal capacities, should the Office’s regulations
address the penalty for disclosure? If so, how?
I must say this question is framed exactly how I would expect it
coming from the largest corporations in commercial history accustomed
to having their way because they are too big to challenge. The
question accepts the premise that these corporations get to dictate
terms to the U.S. Government and impose their existing corporate
policies on the Copyright Office’s regulatory powers—without proof, no
doubt. Respectfully, it is meaningless for these companies to claim
that they have a corporate policy that applies to all the non-profit
board roles in quasi-governmental regulatory bodies where their
employees serve. That may well be a null set. Even the premise
sounds to me like the very model of ridiculous we have come to expect,
and, frankly, sets a very dangerous precedent.
Discovering a corporate policy that works to DLC members commercial
advantage is a little too convenient by half. I find it hard to
understand why a purported corporate policy of an employer of a
representative of DLC should dictate how those persons handle the
confidential information of songwriters in an entirely different context
than their respective commercial operations. This is exactly the kind
of behavior that board observers come up with.26 I have seen this
26

Not all board observer agreements are so dire. See, e.g., Board Nomination and
Observer Agreement between Lazarus Investment Partners, LLLP and Authentidate Holding
Corp (Sept. 25, 2012) available at
https://www.sec.gov/Archives/edgar/data/885074/000119312512409028/d416853dex104.htm
(“[I]f the Board Observer does not, upon the request of the Company, before
attending any meetings of the Board, execute and deliver to the Company a
confidentiality agreement reasonably acceptable to the Company, the Board Observer
may be excluded from access to any material or meeting or portion thereof if the
Board determines in good faith that such exclusion is reasonably necessary to protect
confidential proprietary information of the Company or confidential proprietary
information of third parties that the Company is required to hold in confidence, or for
other similar reasons; (ii) such representative may be excluded from access to any
material or meeting or portion thereof if the Board determines in good faith that such
exclusion is reasonably necessary to preserve the attorney-client privilege; (iii) any
committee of the Board may exclude the Observer from attending any meeting of
such committee in its discretion; and (iv) nothing herein shall prohibit the Board or
any committee of the Board from taking any action proposed to be taken at any
meeting of the Board or committee or by written consent.”); see also Board Observer
Agreement between Blackstone Capital Partners II Merchant Banking Fund and
Volume Services America Holdings, Inc. (Dec. 10, 2003) available at
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movie before and I know how it ends. It ends with the scene where
Gavin Belson explains to Richard Hendricks how Hooli just happened
to be developing the exact same idea for Pied Piper’s data compression
algorithm.27
On the other hand, there is, of course, an inherent conflict with
confidentiality in the DLC’s funding of MLC operations in the first
place and the legitimate desire of DLC to know how their money is
being spent. Minding the store will definitely justify an argument that
DLC should come into possession of some information that perhaps
should be confidential, but they should not be able to get out of jail free
if their employer decides they should get commercially valuable
information through the unrestricted back door of a nonvoting board
member.
I also find it even harder to believe that these companies have such a
blanket policy. Let’s see that written policy if it exists, yes, even for
Amazon, Facebook and Google. Can it really be true that their
employees have no confidentiality obligations when sitting on a board
of directors of their employer’s portfolio companies especially as a
nonvoting board observer? 28 Or for that matter when they are sitting
on boards of companies in which their employers have made a strategic
investment? Or nonprofits that the employee may volunteer for? Do
they say, sorry, Google says I can mow the lawn but not edge the
flower beds? This is a subject worth further investigation as it seems
so implausible and inapt to be a calculated double standard.

https://www.sec.gov/Archives/edgar/data/1086774/000095012304003902/y95502exv4
w9.htm
27

Silicon Valley (TV Show), HBO available at https://www.hbo.com/silicon-valley/

Board observer agreements are common and the public archives of the SEC are full
of them. See generally, John Mark Zeberkiewicz Considerations in Drafting Board
Observer Arrangements, AMER. BAR. ASSN. BUSINESS LAW TODAY (April 22, 2014)
(“Although board observer arrangements are not uncommon, there is little case law
squarely addressing the rights, duties, and potential liabilities of board observers.
Reference to basic principles of corporate law, however, should provide corporations
and investors sufficient guidance in structuring board observer arrangements.”)
available at
https://www.americanbar.org/groups/business_law/publications/blt/2014/04/05_zeber
kiewicz/

28
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I would also point out that for either the MLC or the DLC, neither
should be indemnifying their voting or non-voting board or committee
members for breach of confidentiality (or anything else for that matter)
if that indemnity could cause the MLC to go over budget or exceed the
applicable administrative assessment. While the MLC’s liability safe
harbor applies only to the MLC entity and not to any individuals, it
does seem a bit much that the MLC funds—including the unmatched-could be used for the personal indemnity of voting or nonvoting
members, Statutory Committee members, officers, employees, vendors
or anyone else.
(b) Accountability for “Need to Know”
It should go without saying that process defines accountability. What
information will the MLC’s governors decide to withhold from its board
of directors or Statutory Committees, and, perhaps more importantly,
who would make that decision and under what circumstances? In any
event, all such decisions should be reviewable by the Register and
there should be a clear feedback loop process to submit complaints
about such issues to the Register. One simple method would be the
Copyright Office’s help webform, but that feedback process would allow
the Office to be informed of any whistleblower’s concern and the
mandated redress contemplated by Congress in the legislative history.
The proposed confidential information rule ought to expressly state
who at MLC will make these decisions. At least for the board of
directors and Statutory Committee members, the MLC should inform
those persons what category of information is being withheld from
them and why. I suggest the following revision:
Non-DLC voting members on the MLC board of directors may
receive such Confidential Information as is permitted or
required under the corporate law of the State in which the MLC
is formed applicable to voting members of boards of directors.
Members of the Statutory Committees shall be entitled to
receive Confidential Information reasonably necessary to
perform their duties; provided, that the Chief Executive Officer
of MLC shall inform members of the Statutory Committees of
the categories of Confidential Information that voting members
of the MLC board of directors has determined to be withheld,
subject to review and appeal. Any member of a Statutory
Committee may ask the voting members of MLC’s board of
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directors to review such decision to withhold Confidential
Information. Written confidentiality agreements for Statutory
Committee members may not conflict with these regulations.
Operating committees of MLC that are not Statutory
Committees may receive Confidential Information from the
MLC, only to the extent necessary for such persons to know such
information, only when necessary to carry out their duties for
the MLC, and subject to an appropriate written confidentiality
agreement. All decisions regarding the disclosure of
Confidential Information shall be made jointly in writing by the
Chair of the MLC board of directors and the Chief Executive
Officer of MLC with the advice of counsel as memorialized in
minutes to be maintained by the Secretary of MLC in its minute
book.
B. Other Issues
Congress’s desire to create a dynamic musical works database
available to the public creates a tension with confidential information.
In developing a dynamic database for the collection and distribution of
streaming royalties, rightsholders have a legitimate interest in
knowledge of certain pieces of other people’s metadata.
I suggest that the Office consider the legitimate interest that copyright
owners have in knowing at least high-level details of registration
information for any particular work, including song title, writer names,
and the names and contact information for copyright owners. It is well
to remember that this data can be weaponized; at least one DLC
company has a very, very poor track record with using confidential
information as a negotiating threat against collecting societies.29

Jonathan David Neal, An Interview with Andrew Shaw of PRS For Music on
Negotiating with Google MUSICTECHPOLICY (2016) available at

29

https://musictechpolicy.com/2016/01/15/an-interview-with-andrew-shaw-of-prs-formusic-on-negotiating-with-google-a-guest-post-by-jonathan-david-neal/ (“In the
summer of 2007 PRS For Music, the UK PRO, licensed YouTube, owned by Google for
music use on a per download basis. That contract ended at the end of December
2008, at which time Google and PRS entered negotiations to renew the contract. In
March 2009 while continuing negotiations, Google without warning blocked premium
content access to users in the UK and a few weeks later did the same thing in
Germany. I interviewed Andrew Shaw (who is one of the PRS negotiators) in London
on May 15, 2009. This story has strong implications for composers, songwriter and
lyricists all over the world since we are in a continuing struggle to maintain our
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1.

Attestation Agreements

Attestation agreements for CPAs30 involved with The MLC is another
one of the crossovers between transparency and confidentiality. The
Office has proposed in the transparency docket that there be a
recitation of a certification statement relying on the “agreed-upon
standards report” described in the AIC.P.A.’s Statement on Standards
for Attestation Engagements.31
As I understand it, the way that the attestation standards are given
effect is through an attestation agreement between the C.P.A. and her
client, which presumably will be whoever is relying on Statement Two,
including songwriters and copyright owners. Such reliance necessarily
includes the “agreed-upon standards” that will go to the heart of the
transparency that should be the objective of the current and new
regulations. Transparency should also be the goal of any contracts or
understandings between the certifying accountant and the compulsory
licensee regarding the books and records that are the subject of the
examination should be written and should be publicly disclosed.
But attestation engagements seem complex and to rely on certain
assumptions or agreements (hence “agreed upon engagement”). To my
knowledge, no one who receives a statement subject to an “attestation
agreement” has ever seen these “agreed upon procedures.” For
example, the AICPA guidance for such engagements includes this
language:
The specified parties and the practitioner agree upon the
procedures to be performed by the practitioner that the specified
parties believe are appropriate. Because the needs of the
specified parties may vary widely, the nature, timing, and
rights as creators and copyright owners.”)
It is well to recall that the C.P.A. certifying the statements is, after all, engaged
and paid by the party to whose advantage it is that the statement not be questioned.

30

Presumably AICPA SSAE 18 (April 2016). During the MMA legislative process I
queried the AICPA to determine if they had a point of view about how their
attestation standards were being utilized but the person I interacted with was not
aware. I wonder if AICPA has been consulted about how their standards are being
written into the law.

31
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extent of the agreed-upon procedures may vary as well;
consequently, the specified parties assume responsibility for the
sufficiency of the procedures since they best understand their
own needs.32
The current statutory license regulations contain this reference to
attestation agreements:
In the event a third party or third parties acting on behalf of the
compulsory licensee provided services related to the Annual
Statement, the accountant making a certification under either
paragraph (f)(2)(i) or paragraph (f)(2)(ii) of this section may, as
the accountant considers necessary under the circumstances and
in its professional judgment, rely on a report and opinion
rendered by a licensed Certified Public Accountant in
accordance with the attestation standards established by the
American Institute of Certified Public Accountants that the
processes and/or internal controls of the third party or third
parties relevant to the generation of the compulsory licensee's
Annual Statements were suitably designed and operated
effectively during the period covered by the Annual Statements,
if such reliance is disclosed in the certification.33
When you take into account the AICPA’s guidance for “agreed upon
procedures,” there’s something about that regulation that seems
circular to me. Admittedly this is not my area, but it does seem that
statement certification is an important step and the entire process
should not be a secret or subject to confidential treatment. Indeed, it
seems that it should be publicly disclosed.
It is not immediately obvious to the reader that the attestation
standards contemplate an attestation agreement. That attestation
agreement and the information necessary to understand how it relates
to statements is not really mentioned in the regulations. The
interaction of the attestation agreement and the “agreed upon
procedures” should likely be disclosed (as opposed to compensation, for
Agreed-Upon Procedures Engagements, AT Section 201, AICPA at 1451 available
at
https://www.aicpa.org/Research/Standards/AuditAttest/DownloadableDocuments/AT00201.pdf (emphasis added).

32

33

37 C.F.R. §210.17(f)(2)(ii).
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example, which probably should be confidential unless it is to be
deducted from royalties). It is one thing for a licensee to attest in an
“agreed upon standards report” that its machines add 2 and 2 to get 4.
It is another thing altogether if the licensee essentially uses the
attestation agreement and the “agreed upon standards report” to
prohibit the C.P.A. from determining whether 2 should actually be
2,000 or even minus 2.
One possible solution would be for the Copyright Office to ask the
AICPA to review the regulations citing to their attestation agreements
and related rules and provide songwriters with a detailed explanation
of how the provisions would work including real-world examples. This
explanation by a disinterested expert would be vastly preferable to
having the usual suspects submit draft regulations which is what
happened last time around in the Copyright Office 2012-7 docket.
2. Performance of DLC and MLC
At the moment, the only real teeth that the Copyright Office has
beyond establishing regulations is the redesignation of the DLC and
The MLC. However, the success or failure of either entity to comply
with its respective obligations under Title I could be largely or
effectively secret from the songwriters and startups Congress designed
it to serve. And for songwriters and startups, five years is a long time
to wait with trillions of transactions potentially going right or wrong.
For the MLC and DLC, the quinquennial review must depend on
performance as determined by the Copyright Office. But how will the
Copyright Office know if either is failing as each has the ability to
intimidate any complainers or whistleblowers in unrelated commercial
transactions. This, of course, is the inherent problem with putting
powerful commercial actors accustomed to getting their own way in
charge of a non-profit quasigovernmental organization.
(a) The MLC’s Service to Songwriters: In the case of the MLC it will
depend on how well the MLC has fulfilled its highest statutory duty in
handling other people’s money as defined and intended by Congress.
An overly precious definition of “confidential information” will
perpetuate the myth that there is something mysterious and
competitive about streaming royalties that only the anointed can be
trusted with.
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If the definition of confidential information is overly restrictive, it may
actually cut against the very purpose of Title I. It is well to emphasize
that Congress clearly aspires to authorize and mandate a “dynamic”
database and not a static database. If the statutory database is not
capable of being accurately updated, corrected and otherwise revised in
real time or near real time for the accurate collection and distribution
of statutory royalties, it will be of about as much accretive value as the
Domesday Book. The Domesday Book was already out of date the day
after Domesday. Congress clearly did not intend for Title I to create an
11th Century solution to a 21st Century problem.
Indeed, Congress clearly stated that maintaining an accurate database
is a duty and responsibility of the MLC because “[w]ith only the
exception of the efficient and accurate collection and distribution of
royalties, [updating the database is] the highest responsibility of the
collective.”34 Given the importance of MLC’s responsibility as charged
by Congress, care must be taken in developing a concept of
“confidential information” because unduly restricting information on a
theory of confidentiality could undermine Congressional intent.
There is also a direct connection between the confidential information
definition and MLC’s duty to pay royalties. Congress requires that
songwriters and copyright owners place their faith and confidence in
MLC’s “efficient and accurate collection and distribution of royalties”
and imposes an existential duty on MLC to pay royalties accurately—
the “highest responsibility of the collective” in fact.
(b) The DLC’s Duty to Startups: In the case of startups, the DLC has
created a settlement approved by the Copyright Royalty Judges where
startups have to pay a share of the administrative assessment that
may well be burdensome for them and is difficult to calculate in any
event. It must also be said that there were no startups who dared to
be present before the CRJs at the administrative assessment hearings;
indeed, even on the songwriter’s side, The MLC went out of its way35
34

H. Rep. 115-651 (115th Cong. 2nd Sess. April 25, 2018) at 9.

Mechanical Licensing Collective’s Motion to Dismiss Petitions to Participate Filed
by the Songwriters Guild of America and Circle God Network, In re Determination

35

and Allocation of Initial Administrative Assessment to Fund Mechanical Licensing
Collective (U.S. Copyright Royalty Judges Docket No. 19-CRB-0009-AA (Aug. 26,
2019) (The MLC moved to dismiss the Songwriters Guild of America from the
Administrative Assessment hearing because SGA itself only represents 4,000
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through a narrow interpretation of Congressional intent for Title I36 to
eliminate other voices 37 on the copyright owners’ side—and The MLC
were, of course, direct beneficiaries of the administrative assessment
determined in the hearings.
This is important–if startups can’t afford to buy-in to the license, it
does them no good, and their biggest competitors have decided the
price of that license through the DLC. The Register is constrained by
the mirror image language from Title I instructing the Register on
selecting both the MLC and the DLC:
“[The Register must choose an entity that] is endorsed by and
enjoys substantial support from [digital music
providers/copyright owners of musical works] that together
represent the greatest share of the [licensee/licensor] market for
uses of [musical/such] works in covered activities, as measured
over the preceding 3 full calendar years;”
In other words, startups, who are the licensees arguably most in need
of the statutory blanket license, need not apply to be the DLC, and
neither will they be heard before the Copyright Royalty Judges once
the DLC is designated. Startups are in the same boat as some
songwriters. Of course, the CRJs could, on their own motion, question
the validity of the administrative assessment among the people at the
big folks table, as the CRJs made clear.38

songwriters but owns no copyrights although SGA administers copyrights as an
exclusive agent).
36

17 U.S.C. § 115(d)(7)(D)(iii)(II); 37 C.F.R. § 355.2(d).

Order Granting in Part Mechanical Licensing Collective’s Motion to Dismiss
Petitions to Participate Filed by the Songwriters Guild of America and Circle God
Network, In re Determination and Allocation of Initial Administrative Assessment to
Fund Mechanical Licensing Collective (U.S. Copyright Royalty Judges Docket No. 19CRB-0009-AA (Sept. 17, 2019).
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It must be noted that the CRJs included this footnote in their ruling on the
administrative assessment (emphasis added): The Judges have been advised by their
staff that some members of the public sent emails to the Copyright Royalty Board
seeking to comment on the proposed settlement agreement. Neither the Copyright
Act, nor the regulations adopted thereunder, provide for submission or consideration
of comments on a proposed settlement by non-participants in an administrative
assessment proceeding. Consequently, as a matter of law, the Judges could not, and

38
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This relates to confidential information when considering the elements
of the settlement39 (which is itself silent on the issue of secrecy) to keep
details of the assessment away from potential licensees as well as the
public. My assumption would be that none of the information created
by the operation of assessment settlement is secret or confidential
information, and it would be well if the Office disclaimed any assertion
of confidentiality about any element of the assessment settlement.
This subject is a crossover question for the transparency docket. But,
for example, the calculation of annual minimum fees requires certain
determinations and certain invoices to be sent by The MLC, among
other thing. It is important for all licensees, big and small, blanket
and nonblanket, to know that others are complying with the rules.
There is no reason why any of that information should be secret. Not
only should the information not be secret, it should actually be publicly
posted on The MLC website.
3. Unmatched Clearing Research
We've all heard that the digital music services are sitting on a pile of
cash in unmatched statutory mechanical royalties also known as the
"black box". No one knows how much because Title I does not require
services to disclose publicly the unmatched sums being held as of the
enactment date (October 11, 2018—now over a year ago), much less a
bring down of the current amount. And unsurprisingly, no service has
voluntarily disclosed how much they are holding because that’s not
how they do.

did not, consider these ex parte communications in deciding whether to approve the
proposed settlement. Additionally, the Judges’ non-consideration of these ex
parte communications does not: (i) imply any opinion by the Judges as to the
substantive merits of any statements contained in such communications; or
(ii) reflect any inability of the Judges to question, [on their own motion without a

filing from a participant] whether good cause exists to adopt a settlement and to then
utilize all express or reasonably implied statutory authority granted to them to make
a determination as to the existence...of good cause [to reject the settlement now or in
the future].” Order Granting Participants’ Joint Motion to Adopt Proposed
Regulations, In re Determination and Allocation of Initial Administrative
Assessment to Fund Mechanical Licensing Collective (U.S. Copyright Royalty Judges
Docket No. 19-CRB-0009-AA (Dec. 12, 2019) n.1 (emphasis added).
39.

37 C.F.R. Part 390, §390.1 and §390.4.
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The amount of the black box is a material deal point to every
songwriter I’ve ever spoken to about the issue and clearly is important
to Members of Congress. Songwriters are equally mystified about why
it was either overlooked or the negotiators behind closed doors
expressly gave away any immediate accountability for the services.
Someone agreed to yet another de facto safe harbor for tech companies.
Yet there is nothing in Title I that would enable any of the services
from claiming such information is “confidential information.”
One may ask, why can't you just look up on the financial statements of
at least the public companies how much they are accruing for their
share of the black box? Or why can’t you just ask the Unclaimed
Royalties Oversight Committee? Shouldn’t that Statutory Committee
be able to deliver a crisp answer of how much is in the black box and
how the matching efforts are progressing at the services? Again, it
may be silly that the information is not produced publicly, but it
certainly is not “confidential information”.
The monies owed to the unmatched "known unknowns" is probably the
number one question the services don't ask their third-party reporting
agents. And because of the well-known agency principle that "notice of
a fact that an agent knows or has reason to know is imputed to the
principal if knowledge of the fact is material to the agent's duties to
the principal,"40 these reporting agents likely have imputed knowledge
as a matter of law how much is in their principals' respective black
boxes or at least what they couldn't match. But the amount of cash in
the black box is not treated as confidential under Title I.
The Copyright Office is tasked by the Congress with preparing the
Unclaimed Royalties Study which ought to require public access to
both cash inflows and outflows of the services, efforts and matching
and paying matched royalties, and practices established by the
services as a condition of their new safe harbor in Title I.
None of this information should be secret if for no other reason than
the law compels songwriters to license their songs to these services,
but the law does not meaningfully compel these services to tell
songwriters publicly what monies are being held for songs supposedly

40

Restatement (Third) of Agency Sec. 5.03.
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“unmatched.” This is still the case after the hoorah regarding the
benefits of Title I.
I suggest that the Office take this opportunity to expressly disclaim
confidential treatment at least on an aggregated basis for any
information relating to amounts of unmatched and unclaimed royalties
held by any blanket or significant nonblanket licensees. Indeed, the
information cannot be confidential as there is a statutory requirement
for a “public notice of unclaimed royalties” on The MLC’s public facing
website listing all unmatched songs (or shares of songs).41 Neither can
there be confidential treatment for the song titles (and other related
identifying metadata) for the corresponding songs claimed to be
unmatched.
For example, one obvious solution might be as simple as balancing a
checkbook that is consistent with Congressional intent in drafting the
“public notice of unclaimed royalties” reporting requirements. Services
could be required to disclose the current balance of the unmatched and
then update that initial disclosure on a monthly basis in addition to
the requirements of 17 U.S.C. § 115 (d)(3)(J)(iii). The monthly
calculation should show the month's starting balance of unmatched
royalties, how much was paid out during the month, how much was
added during the month, and the remaining balance at the end of the
month.
This simple calculation would allow songwriters to know what monies
were being held with no intermediaries. But if the services are allowed
to behave true to form, they will want to make all this information
secret and claim that it somehow compromises their proprietary
business information. Yet pieces of this information find their way
into SEC reports for public reporting companies, subscriber numbers
and ARPU rates are trumpeted from the rooftops.
The Office has an opportunity to further the Congressional intent to
keep this information freely available as it relates to the blanket
statutory license.

41

17 U.S.C. § 115 (d)(3)(J)(iii).
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4. Real Cost to Copyright Owners of The MLC Compliance
It is becoming increasingly obvious to independent publishers that
there will be significant resources and costs required to deliver their
data to the MLC and claim their unmatched. Those transaction costs
of delivering data to the MLC-without which the aspirational global
rights database would not be functional enough to distribute the black
box effectively-are incremental to publishers who have been doing
business prior to the MMA and the MLC.
These incremental costs are easily identifiable and could be invoiced to
the MLC by rights owners to be included in the next administrative
assessment and reimbursed by the services. This is another category
of information that should not be afforded confidential treatment so
that the Congress and the public can determine the real cost of Title I
which was not included or estimated in the original CBO estimates.
5. Non-Confidential Information Compared to Publicized Information
Given the quasi-governmental operations of The MLC as well as
Congress’s educational mandate to inform the music community about
the functions of The MLC, it may not be enough to simply determine
what is and is not confidential information. It seems that part of the
distinction between what information the insiders can continue to keep
secret should also be a distinction about The MLC and the DLC must
do with the non-confidential information that is theoretically available
to the public.
I am happy to be educated otherwise, but I think that it will be a
stretch to include The MLC and the DLC under FOIA directly. So just
because some information is not confidential, it will essentially remain
secret unless the Office establishes by regulation that DLC and MLC
will be required to post relevant documents on a public website.
Postings would need to be within a relatively short period of time after
the creation, receipt or serving of the relevant documents.
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6. Audit Reports: It is important to be clear about confidential
information when The MLC audits the DLC. The MMA authorizes
The MLC to audit on behalf of all songwriters and publishers subject to
the blanket license which is essentially all songs ever written or that
may ever be written. It is also important to keep in mind the scope
and scale of such an audit which will be unprecedented.
Because of the responsibility on The MLC’s auditor and the fact that
The MLC will be auditing the hand that pays its operating costs and
salaries, there will be a tremendous temptation to keep the audit to a
pro forma skim (which is why the attestation agreement should not be
confidential). Therefore, given The MLC executives’ duties to
songwriters and publishers in the audit, it may be wise to consider
appointing an outside audit committee to engage the auditor, supervise
the audit, negotiate the settlement and make recommendations to The
MLC board (presumably) for final approval.
It is important to realize that there is no good reason why a C.P.A.
must conduct the audit; this is another drafting glitch in Title I. As
Warner Music Group’s Ron Wilcox testified to the CRJs, “Because
royalty audits require extensive technical and industry-specific
expertise, in WMG’s experience a CPA certification is not generally a
requirement for conducting such audits. To my knowledge, some of the
most experienced and knowledgeable royalty auditors in the music
industry are not CPAs.”42 An audit committee would be a way to keep
track of confidential information in a more tightly controlled
environment.

Testimony of Ron Wilcox, In re Determination of Royalty Rates and Terms for
Ephemeral Recording and Digital Performance of Sound Recordings (Web IV),

42

Copyright Royalty Judges, Docket No. 14-CRB-0001-WR (Oct. 6, 2014) at 15.
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Some thought should go into how much of the audit can be made public
and how much should be confidential. It is not a given that all revenue
information relating to blanket licensees should be a secret. I would
argue that this is largely for the same reasons they should not be able
to keep the key elements of royalty reporting a secret, either. It seems
obvious that the Office should prohibit the audit report and settlement
from being a secret, and should require The MLC to publish the report
and settlement. There is a question as to whether an audit settlement
should require some kind of vote, but that is beyond the scope of this
comment.
Thank you again for the opportunity to comment.
Very truly yours,

Christian L. Castle

CLC/ko
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www.christiancastle.com

Future of Music Coalition Comments on Music Modernization Act Transparency of the
Mechanical Licensing Collective and its Database of Musical Works Information
United States Copyright Office Docket 2020-8
Future of Music Coalition is a nonprofit organization working to advance the interests of
musicians on the full range of issues that impact their lives and livelihoods. FMC works with
musicians, composers, and industry stakeholders to identify solutions to shared challenges.
We promote strategies, policies, technologies and educational initiatives that put artists first
in any industry that uses music for its business.
FMCs comments here will again be brief and focused mainly on some specific areas where
the Office has requested additional comment, but we welcome the opportunity to offer
additional thoughts or answer questions in an ex part meeting.
Transparency of MLC Operations; Annual Reporting
The Office enumerates a handful of items that could be included in an annual report,
including “board governance, the manner in which the MLC will distribute unclaimed
royalties, development updates and certifications related to its IT systems, and the MLC’s
efforts to identify copyright owners.” FMC agrees that annual reports should include this
information, with appropriate metrics where quantitative data is available. For example, the
annual report should offer information on matching success defined not by overall usage but
the overall number of track titles; the latter gives a more useful picture of what’s needed to
get closer to the goal of every penny ending up with the correct writer and publisher. Annual
reports would ideally also offer a sense where the areas of growth and needs for additional
effort might lie, with regards to demographics and genres; this sort of candid self-assessment,
would help writers and industry allies be effective partners to the MLC in reaching these
populations most effectively. We expect to discuss this issue more extensively in comments
for the forthcoming study on unclaimed royalties.
The Office also suggests that the annual report might be a forum for discussion of vendor
selection and performance review. This is a good suggestion; clear documentation of
decision making and criteria should be included. Additionally, we agree that this is an
appropriate forum for disclosure of actual/potential conflicts of interest. This should include
such considerations as past or present business relationships, equity stakes/shared
ownership, and other factors typical of the strongest nonprofit COI policies. MLC board
members, officers, and key employees may find this practice a little intrusive, particularly in
light of how complex the music industry can be and the wide range of partners music
industry professionals may work with over the course of a career. Our experience has been
that COI disclosure policies in music tend to be unacceptably weak. This is easily fixed; the

benefit of disclosures is the potential to foster an environment of trust and accountability that
will give the MLC the best shot at success.
Categories of Information in the MLC’s Musical Works Public Database
We generally concur with Soundexchange that inclusion of as many unique identifiers as
possible will potentially be useful in facilitating matches. Similarly, we agree with
Soundexchange that there is a lot of complexity in the relationships between admins and
aggregators, publishers, and sub publishers, etc, and that if the MLC database made this
information publicly available it would offer additional clarity.
Performing Right Organization Affiliation
The Office’s tentative conclusion against requiring the MLC to include PRO affiliation in its
database is sound, but we do want to make it clear that this is compatible with our general
support of repertoire transparency. The MLC does not need to collect this data to help
improve access to data about which songwriters are affiliated with which PRO; ideally, the
MLC’s public database can be used to improve PROs’ public databases.
Data Provenance
Bad data is always a problem, but if we don’t know the source of the bad data, it’s impossible
to find out where corrections must be made to prevent bad data from further aggregating out
into other databases. We agree that the MLC should include provenance information, not just
because it helps allow for judgments about how authoritative that data is, but because it can
help writers and publishers know where to go to correct any bad data they discover.
Historical Data
Because ownership can change over time and because through the ongoing process of
matching there may be occasional need to pay a publisher for past use of a work they no
longer control, we find Soundexchange’s argument about the importance of including
historical data —to the extent it is available—to be a sensible one. For example, if in 2022, the
MLC successfully matches a track to a writer but needs to pay the publishers for uses in 2021
and 2022, it’s possible that different publishers owned the track Soundexchange’s own SX
Direct platform is a reasonable reference point for effective implementation of this idea
(applied to sound recording ownership changes over time) in a way that should not be overly
burdensome. It may not be necessary to track the entire history of ownership of every title
(which publisher owned a song in 1985 isn’t needed to pay publishers/songwriters for uses in
2021) though it would be ideal for the MLC to include such information to the extent it is
available.
Access to Public Information in the MLC’s database
We appreciate the Office’s clear acknowledgment that real-time access is a priority, but are
somewhat puzzled by the reluctance to require APIs. Requiring API access and
interoperability doesn’t limit flexibility—done right, it enables flexibility.

Restrictions on Use
We are inclined to want to see some reasonable terms and conditions for the use of MLC’s
database. It’s possible that DSPs using the database to use data in ways that are contrary to
the intent of the MMA, or at least not considered by statute. It’s entirely appropriate for the
Office to offer a floor.
Conclusion
FMC appreciates the opportunity to submit these comments and looks forward to additional
opportunities to provide feedback in future proceedings.
Submitted by
Kevin Erickson
Director
Future of Music Coalition
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COMMENTS OF
SONGWRITERS OF NORTH AMERICA (SONA)
IN RESPONSE TO NOTIFICATION OF INQUIRY REGARDING TRANSPARENCY
OF THE MECHANICAL LICENSING COLLECTIVE AND ITS DATABASE
OF MUSICAL WORKS INFORMATION
Songwriters of North America (“SONA”) is pleased to submit comments in response to
the Notice of Inquiry concerning Transparency of the Mechanical Licensing Collective and Its
Database of Musical Works Information (“NOI”) issued by the U.S. Copyright Office
(“Copyright Office” or “Office”) on April 22, 2020. SONA appreciates the considerable efforts
of the Copyright Office to implement the 2018 Orrin G. Hatch–Bob Goodlatte Music
Modernization Act (“MMA”) in accordance with the requirements of the statute and for the
purpose of achieving a fairer, more transparent, and more efficient mechanism for the licensing
of digital uses of musical works under section 115 of the Copyright Act.
SONA, founded by songwriters Michelle Lewis and Kay Hanley with music attorney
Dina LaPolt in 2015, is a grassroots organization that advocates on behalf of songwriters’
interests before legislative bodies, administrative agencies, and the courts. SONA has a
particular interest in ensuring that songwriters are paid fairly and reliably for the works they
create, and played a vital role in securing passage of the MMA, codified at 17 U.S.C. § 115,
which updates the licensing and royalty payment processes for musical works under the section
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115 mechanical license. SONA is committed to continuing its advocacy efforts on behalf of
songwriters as the MMA is implemented, including with respect to the policies and practices of
the mechanical licensing collective (“MLC”) established under the MMA.
Overview
In considering the NOI, SONA’s priority is to encourage a regulatory framework of
policies and practices for the MLC that are reliable and workable for the songwriting
community. In response to this NOI, our organization aims to identify criteria that our members
believe are essential for the MLC’s musical works database to achieve the MMA’s primary
objectives of bringing greater efficiency and transparency to the section 115 licensing and
reporting process.
As discussed in other comment submissions to the Office, SONA believes that it is
generally in the best interest of achieving these objectives to collect and disclose more, rather
than less, identifying information whenever reasonable. For instance, as discussed previously,
SONA believes that identifying a songwriter or composer’s name is critical to ensure accuracy in
identifying musical works and, specifically, that inclusion of this data is essential to ensure
proper payments by administrators. This foundational concept extends to other types of data as
to which the Copyright Office is seeking comment as well—including sound recording
information, unique identifiers, and historical data.
The Office also seeks comment on information related to termination of grants in the
MLC’s musical works database. The right of authors and heirs to terminate grants of copyright
interests—including with respect to musical works—is fundamental to the protections afforded
creators under the Copyright Act. SONA believes that data reflecting such terminations, and the
resulting transfers of rights, should be included in the MLC’s public database to help identify the
correct copyright owner and/or payee for musical works with respect to which an author or
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author’s heirs have exercised the statutory right of termination. At the same time, SONA
reiterates its position that the rulemaking process for implementation of the MMA is not the
appropriate forum to promulgate regulations that could alter the termination rights of songwriters
under 17 U.S.C. §§ 203 or 304, and caution the Office against taking any action that would
impact these rights in this proceeding.
SONA does not address every topic in this submission, but instead focuses on aspects of
the NOI that are of particular interest to songwriters. For ease of reference, SONA identifies the
specific provisions with respect to which we are supplying comments by reference to the NOI
section heading and title, as well as by the Federal Register page on which the heading appears.
Specific Comments
II. Subjects of Inquiry
B. Categories of Information in the MLC’s Musical Works Public Database [85 Fed. Reg.
22572]
Essential to the MMA’s objective of bringing greater transparency to both the digital
mechanical licensing system and the music industry as a whole is the publicly accessible musical
works database operated by the MLC. As SONA has consistently affirmed in earlier comments to
the Copyright Office’s notices of proposed rulemaking, the MLC should collect and make
identifying data public to the extent such information is available.
1. Songwriter or Composer [85 Fed. Reg. 22573]
The Office notes that multiple submissions to a previous notice of inquiry state the
importance of including the names of songwriters and composers in the MLC’s publicly
available information, particularly because, while copyright owners and administrators of a
musical work may change over the duration of the copyright’s term, the creator’s name of the
work is always the same. 85 Fed. Reg. 22573.
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SONA wholeheartedly agrees. As SONA has discussed in previous submissions,
songwriter or composer name should be treated as mandatory data and publicly listed in the
database. While a musical work’s copyright owners and administrators may change over the
course of the term of the copyright, a particular work’s creator or creators are always consistent
and relevant to identification. The information is essential because songwriter names are a key
data point by which publishers and administrators identify musical works and disambiguate
identical and imprecise song title entries. In some cases, music publishers will not pay royalties
out if a songwriter is not identified.
2. Studio Producer [85 Fed. Reg. 22573]
The NOI seeks to clarify that the term “producer” under the MMA is more consistent with
what is traditionally associated with “studio producer” than record label for purposes of the MLC
database. 85 Fed. Reg. 22573-74. SONA has no issue with this clarification, and agrees that
“studio producer” is the sensible interpretation for purposes of implementing the statutory
language.
3. Unique Identifiers [85 Fed. Reg. 22574]
In the NOI, the Copyright Office considers proposals by submitters to include in the
public database additional standard identifiers for creators and copyright owners beyond the
statutorily required International Standard Recording Code (“ISRC”) and International Standard
Musical Work Code (“ISWC”), in particular, the International Standard Name Identifier
(“ISNI”) and Interested Party Information (“IPI”). 85 Fed. Reg. 22574.
SONA strongly endorses such additions. Given the inherent challenges of identifying
and matching musical works to sound recordings, SONA has previously endorsed the importance
of collecting this information from digital music providers (“DMP”) for purposes of data usage
reports. This information is also critical for inclusion in the public database, so that works can
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be properly identified and claimed. Both ISNIs and IPIs are crucial for connecting songwriters
with their musical works. SONA also strongly encourages the Office to consider inclusion of
UPC codes. From our members’ experience, we know that these codes are sometimes the only
reliable way to identify the particular product for which royalties are being paid and thus ensure
that royalties are correctly allocated.
4. Information Related to Ownership and Control of Musical Works [85 Fed. Reg.
22574]
Based on a proposal by the Digital Licensee Coordinator (“DLC”), the Office considers
whether the MLC database should include data related to additional entities connected to a
musical work’s licensing, including music publishing administrators. 85 Fed. Reg. 22574. Both
the DLC and SoundExchange suggest that such information can be important for accurate
payment of royalties. Id.
SONA agrees that information related to publishing administrators, who may serve as the
primary point of contact in the licensing and royalty collection process, should be included in the
MLC’s public musical works database to the extent known to the MLC. The database should
also include information about co-publishers and any other entities that own or control a musical
work or share of a work. Such data will serve to ensure transparency with respect to the entity
that is responsible for licensing and collecting royalties for a particular musical work. As such, it
will be useful to copyright owners and songwriters who are seeking to confirm that they are
being properly accounted to and paid.
5. Additional Information Related to Identifying Musical Works and Sound
Recordings [85 Fed. Reg. 22575]
The NOI discusses additional information that could be included in the public database to
assist in identifying musical works and the sound recordings in which they are embodied. 85
Fed. Reg. 22575. Such information may comprise data supplied to the MLC via the Common
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Works Registration (CWR) format for musical works, as well as information reported to the
MLC, including data relating to sound recordings, such as track duration, version, and release
date. Id. SONA believes that, to the extent such additional identifying information is collected
by the MLC through CWR messaging, licensee reporting or otherwise, it should also be included
in the public database.
6. Performing Rights Organization Affiliation [85 Fed. Reg. 22575]
The Office tentatively rejects proposals that would require the MLC to include copyright
owners’ Performance Rights Organization (“PRO”) affiliations in its database. 85 Fed. Reg.
22576. The Office reasons that because the statute explicitly prohibits the licensing of
performance rights by the MLC, requiring the MLC’s database to maintain PRO affiliations does
not seem reasonable. Id. Further, such information is often available in databases maintained by
the largest PROs, ASCAP and BMI. Id. at 22575.
SONA generally agrees with this conclusion as, under the MMA, the purpose of the
MLC’s database is to provide the public with information with respect to the licensing of
mechanical rights—i.e., the rights of reproduction and distribution—rather than rights of public
performance. However, SONA also acknowledges that information related to PRO affiliation
could be informative in some instances. For instance, if a licensee knows the creator of a
musical work is affiliated with a particular PRO, it could help to identify the appropriate
copyright owner of the work. While SONA does not believe this data should be mandatory, we
also do not think that the rule should prohibit a songwriter from publicly listing PRO affiliation if
he or she believes that it could be important identifying information.
7. Terminations [85 Fed. Reg. 22576]
The Copyright Office also seeks feedback as to whether the MLC’s database should
distinguish among licensed derivatives of a musical work when termination of a grant has
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occurred under 17 U.S.C. §§ 203 or 304. 85 Fed. Reg. 22576. Specifically, the Office asks
whether the database should include “‘separate iterations of musical works with their respective
copyright owners and other related information, as well as the appropriately matched recording
uses for each iteration of the musical work, and to make clear to the public and users of the
database the appropriate version eligible for future licenses.’” Id. (quoting Barker Initial
Comments at 9).
SONA agrees that the MLC should include this information in the public database to the
extent it is known to the MLC. Under U.S. copyright law, creators enjoy the right to terminate
grants of their works after a period of time if certain conditions are met. See generally 17 U.S.C.
§§ 203, 304. This right is fundamental to the protections afforded to creators under the
Copyright Act. When a grant to a work has been terminated, the U.S. rights in the work revert to
the author or the author’s heirs, who are entitled to collect the royalties for new sound recordings
of the work prepared after the effective date of termination or assign those rights to a different
publisher if they wish. See id. §§ 203(b)(1), 304(c)(6)(A). The post-termination owner is also
entitled to collect royalties generated by licenses issued after termination. Id. Accordingly, upon
becoming aware of a termination-related transfer of rights in a work—typically through a letter
of direction—the MLC will need to establish and maintain separate accounts for the pre- and
post-termination royalty recipients for that work. To ensure transparency in the licensing and
payment process, the MLC should make the data related to the respective termination interests
available in the public musical works database. This will allow copyright owners and
songwriters to confirm that the correct party is being paid for use of the work as embodied in a
particular sound recording.
The NOI also references a concurrent rulemaking proceeding where the Office has been
considering a rule that would require DMPs to track and maintain server fixation data for the
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ostensible purpose of determining of rights in musical works where a grant has been terminated.
See 85 Fed. Reg. 22576. As explained in SONA’s previous comments in response to the parallel
rulemaking, the MLC requested the Copyright Office to adopt the “server fixation” approach as a
“proxy” to administer termination rights under sections 203 and 304 of the Copyright Act. See
Comments of Songwriters of North America (SONA) and Music Artists Coalition (MAC) in
response to NPRM Regarding MMA Notices of License, Notices of Nonblanket Activity, Data
Collection and Delivery Efforts, and Reports of Usage and Payment, Docket No. 2020-0005, at
8-12 (May 22, 2020) (“SONA/MAC NPRM Comments”).
SONA reiterates its strong opposition to the adoption of a rule under which the MLC
would be permitted to determine termination rights using server fixation date as a proxy. Id.
SONA sees no need or basis for such a rule, which is not founded in the statutory termination
provisions and would substantively alter songwriter termination rights under the Copyright Act.
Id. The MLC’s mission under the MMA does not include pursuit of changes to substantive
rights under the Copyright Act. Of particular concern is that it seems that at least in some cases,
the MLC’s proposed approach could cause economic harm to songwriters. Id. For our further
views on this topic, SONA respectfully refers the Office to our comments in response to the
parallel NPRM, which we incorporate herein by reference.
8. Data Provenance [85 Fed. Reg. 22576]
The NOI tentatively concludes that the Office should allow the MLC to adopt its own
standards for data sourcing and adoption to further the purposes of accuracy and transparency.
85 Fed. Reg. 22576. SONA does not at this time object to the Copyright Office allowing the
MLC to consider and establish appropriate standards for sourcing of data. SONA does
recommend, however, that such standards include appropriate labeling of the source of data in
the MLC database.
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9. Historical Data [85 Fed. Reg. 22576]
Finally, the Copyright Office seeks feedback as to what extent the MLC should be
required to maintain historical data related to the ownership of a musical work, based on
proposals from both the MLC and DLC. 85 Fed. Reg. 22576. In its proposal, the DLC suggests
inclusion of information related to the chain of copyright owners and their agents, while the
MLC’s proposal focuses more on current relationships and argues that the DLC’s approach is
unnecessarily burdensome. Id.
SONA believes that historical data reflecting changes of ownership and rights
administration should be maintained in the public database. To do its job properly, the MLC will
need to track these changes and update its records accordingly. SONA sees no reason why the
historical information should not be preserved such that both the current and historical record are
accessible. Historical information is useful and relevant to confirming payments for past uses
and identifying and correcting past payment errors. Once again, this information will enhance
the transparency and accuracy of royalty payments.
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Conclusion
SONA is grateful for the opportunity to submit these comments to the Copyright Office,
and appreciate the Office’s consideration of our views as the Office continues to deliberate on
implementing regulations under the MMA. SONA stands ready to assist the Office with any
follow-up questions it may have in connection with the topics addressed above or other issues
arising in connection with the MMA implementation process.
Respectfully submitted,
SONGWRITERS OF NORTH AMERICA
(“SONA”)

/s/ Michelle Lewis
Michelle Lewis
Executive Director
Songwriters of North America (SONA)
c/o LaPolt Law, P.C.
9000 Sunset Blvd., Suite 800
West Hollywood, CA 90069
Email: info@wearesona.com
Phone: (323) 432-0049
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August 31, 2020
By Regulations.gov
Regan A. Smith
General Counsel and
Associate Register of Copyrights
U.S. Copyright Office
101 Independence Avenue S.E.
Washington D.C. 20559
Re:

Unclaimed Royalties Study: Notice of Inquiry Docket No. 2019–6
Reply Comment

Dear General Counsel Smith:
Thank you for the opportunity to make this reply comment on the
Copyright Office Unclaimed Royalties Study for the Office’s
supervision of the operations of the Mechanical Licensing Collective
and the Digital Licensee Coordinator.
I am a music lawyer in Austin, Texas and do not write this comment
on behalf of any client. I appreciate the opportunity to comment on the
unclaimed royalties issues. The matter is of fundamental importance
to the integrity of the compulsory licensing system and public
confidence in The MLC. Both songwriters from flyover states and
CMOs around the world must believe that the government is treating
them fairly for once.
There are two runaway trains arriving on a collision course: the
existence or nonexistence of the mandated musical works database,
and the DLC’s sanctimonious threat to withhold payment of the black
box as leverage in actual or potential litigation. Either could produce a
tragic result and together would give “crossfire hurricane” a whole new
meaning. I tend not to believe in fairy tales, sermons or stories about
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money, but the richest companies in the history of commerce since the
time of the Big Four can make all three as believable as a folie à deux.
Songwriters disbelieve at their peril.
Having been authorized with broad regulatory authority by Congress,
the Copyright Office is in a unique position1 to take decisive steps to
course correct away from a train wreck. Based on my review of the
comments from participants in the docket, I have two points I hope are
worthwhile: First is getting the musical works database under some
semblance of good order that is essential for both statutory accounting
and distributing black box monies, not to mention compliance with the
aspirational Congressional mandate to create the musical works
database. Second is preserving the black box from imminent and
irreparable invasion by the DLC given its members recent statements.
1 The DLC alleges that certain of the Copyright Office’s rulemakings somehow violate
the Administrative Procedure Act (5 U.S.C. §§ 701-706). Let us not fall into that
trap. The DLC alleges the applicable rulemakings required under Title I are
“arbitrary and capricious given the late date” because a wholesale change in a host of
regulations on new and unproven ground inconveniences the DLC given the insane
timeline that the DLC’s members negotiated in their secret “deal” for Title I.
Comments of the Digital Licensee Coordinator, Inc. in Response to Notice of Proposed
Rulemaking, Music Modernization Act Transition Period Transfer and Reporting of
Royalties to the Mechanical Licensing Collective, Docket No. 2020-12 (August 17,
2020) at 8, hereafter “Docket No. 2020-12.” The DLC relies on Atari Games Corp. v.
Oman, 888 F.2d 878 (D.C. Cir. 1989) for authority. The case is easily distinguishable
as the Atari court had before it a question of copyrightability of a videogame in the
context of a permissible copyright registration and considerable idea/expression and
scenes a faire analysis. The case did not concern a wholly new and different
copyright regime in which the Copyright Office should be afforded considerable
latitude but rather standard interpretation of long-standing Copyright Office
registration practice and “prevailing case law.” There is no connection between Atari
and the current host of rulemakings—rulemakings that the DLC members bargained
for in their deal. Will they now be heard to say tote that barge, lift that bale, get the
lead out Copyright Office? (Ginsburg, J. “Because we are unable to determine on the
current record whether the Register's action comports with the demand of reasoned
decision-making, we vacate the district court's judgment and remand the case to that
court with instructions to return the matter to the Copyright Office for further
consideration consistent with this opinion….
Because neither the idea/expression dichotomy nor the scenes a faire doctrine, under
the prevailing case law, reveals to us why BREAKOUT should rank as a work in
which no copyright can exist, we are currently unable to approve the Register's
decision under those rubrics.”)
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I have offered concrete action steps for each point that I think could
help; I hope you do, too.
A. The MLC Musical Works Database

I respectfully suggest that the Office is in a unique position to take
action to confirm that The MLC is actually setting about its statutory
obligation to create the much-ballyhooed musical works database.
This is the statutory obligation for which it is being paid under order
from the Copyright Royalty Judges and Copyright Office regulations.
Based on public statements of The MLC, I surmise that there is a
strong possibility that no database exists at The MLC and it appears
that there is no plan for The MLC to create, maintain or make publicly
available the musical works database mandated by the Congress in
Title I of the Music Modernization Act.2
If you asked anyone in the “grassroots” involved with supporting the
passing of Title I, it would be a safe bet that no one thought that they
advocates for vendors of The MLC such as the Harry Fox Agency. It’s
also a safe bet that those who were mobilized by the insiders thought
that The MLC would use the millions it is receiving under the
administrative assessment to build the “musical works database”—not
to improve the private database of the Harry Fox Agency. I suspect
that’s what the Copyright Office thinks, also.
After all, why would they think otherwise? The House and Senate
Reports for the MMA tell us “The Committee welcomes the creation of
a new musical works database that is mandated by the
legislation….Music metadata has more often been seen as a
competitive advantage for the party that controls the database, rather
than as a resource for building an industry on.”3 I respectfully submit
that it seems highly likely that the exact problem is swelling right now
with the very musical works database that Congress posed as a

2

Public Law 115–264, 132 Stat. 3676 (2018) (hereafter “MMA” and “Title I”)

H. Rep. 115-651 (115th Cong. 2nd Sess. April 25, 2018) at 5; S. Rep. 115-339 (115th
Cong. 2nd Sess. Sept. 17, 2018) at 5 (emphasis added).
3
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solution. Respectfully, it’s time for the Copyright Office to step in and
fulfill its oversight role before things get well and truly out of hand.
1. Compliance with the Statutory Mandate for a Public Musical Works
Database
Given that The MLC has assured us that The MLC has been working
with HFA at least since The MLC was designated, it would be
reasonable to expect that The MLC would have more to show for at
least a year’s work.4
I have been informed that songwriters and independent publishers
have been told at public webinars by representatives of The MLC that
the HFA database and The MLC database are one and the same. The
MLC evidently accesses the HFA database by an API—so the two may
not actually be the same. That would mean that the data lives at
HFA, not The MLC.
If correct, this distinction is crucial.5 There are no restrictions on what
HFA can do with the data it leverages from being a vendor for The
MLC. There are restrictions on what The MLC can do with the
statutory musical works database. The MLC’s “Data Quality
Initiative” is designed to improve the quality of HFA’s data, not the
Transcript, United States Copyright Office Unclaimed Royalties Study Kickoff
Symposium (Dec. 6, 2019) at 28 ln 15 (MLC executive Richard Thompson said at the
Copyright Office panel on unclaimed royalties in December 2018, “[A] lot of the time
since July has been spent working very closely with the staff at HFA and ConsenSys,
really starting to nail down how all of this is going to work at the, you know, lowest
operational level, all of the things that we need to work out.” (Referencing the July 8,
2019 designation of The MLC as the MLC.)). It is worth noting that the Copyright
Office designated The MLC prior to the announcement that The MLC had selected
HFA as its data partner. It is unclear at what point The MLC had selected HFA, but
we can fairly infer from Mr. Thompson’s testimony that the selection was made after
July 8, 2019 but well before it was announced on November 26, 2019. See Tatania
Cirisano, Mechanical Licensing Collective Selects Leadership, Partners for Copyright
Database, BILLBOARD (November 26, 2019).).
4

It should be clear that no one’s intention was for the safe harbor services to pay to
create the musical works database and for the songwriters, copyright owners and
CMOs to labor to export their data to make the musical works database complete,
only to have HFA claim ownership of the musical works database to use for nonstatutory licensing outside the permitted ambit of The MLC.
5
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statutory musical works database because the musical works database
does not exist and may never exist. Note the fields in “reports”
rendered by The MLC’s Data Quality Initiative have many references
to HFA’s internal song data (such as the “HFA Publisher ID”, “HFA
Tunecodes”, “HFA Titles,” “HFA Writers,” “HFA collection share,”
“HFA writer count” and so on, so many references to HFA, in fact, in
my view it belies its true purpose.
It appears that rather than creating the congressionally mandated
musical works database at The MLC, The MLC is instead creating a
more robust database for HFA which The MLC would then have the
right to access. In short order, The MLC’s Data Quality Initiative
would give HFA an insurmountable competitive advantage driven by
The MLC.
In the absence of regulations prohibiting such conduct, HFA might
then be free to use for a variety of purposes the metadata acquired
under the mantle of “playing your part”6 to make The MLC’s statutory
database robust. HFA could then compete with other data
management companies (not to mention CMOs) who have invested
their own funds and years of work in creating their systems.
I also understand that The MLC has contacted a number of CMOs
outside the US asking that a copy of their song data be transferred to
HFA. That’s right—this CMO data would not be sent to The MLC’s
database (which evidently does not exist). Instead it would be sent
directly to HFA using a proprietary tool.
One must ask why The MLC would require a data view at the national
level in countries outside the US where it has no licensing authority.
That would be the net effect of obtaining a copy of the proprietary
database from a CMO outside the US. It strikes me as an odd
request—what The MLC would normally be interested in is the US
subpublisher for any ex-US repertoire,7 or making other arrangements
This effort is referred to as “Play Your Part™” a business process trademarked by
The MLC available at https://themlc.com/preparing-2021.
6

CISAC and BIEM have already commented in the transparency docket that in
certain circumstances they would collect directly. See Copyright Office Docket 20200006-0005, CISAC and BIEM comments on the Notification of Inquiry (NOI) related
7

to the Transparency of the Mechanical Licensing Collective and Its Database of
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as part of its “connect to collect” or “play your part” campaigns in the
absence of a US subpublisher.
It is actually unclear whether CMOs even have the lawful authority to
hand over a copy of their data. Such a transfer likely would require
permission from each copyright owner, and it would seem reasonable
that as a matter of corporate governance they certainly would not be
permitted to do give away the data at no charge to either The MLC or
HFA. The Copyright Office commissioned Susan Butler to write a
report about “Collective Rights Management Practices Around the
World.”8 Ms. Butler’s report provides a wonderfully insightful
repository of handy anecdotes that most practitioners and experts have
picked up from years of working in the field. However, it does not
address the issue of CMOs handing over their data to HFA or The
MLC.
But it is very clear why HFA might want a copy of an ex-US CMO’s
database for HFA’s own purposes. Having a copy of that data would
facilitate licensing outside of the blanket license, licensing that might
put HFA in a position to compete with the very CMOs that are being
asked to hand over their data to “play their part” and “connect to
collect.”
Being a vendor for The MLC is not an invisibility cloak for the vendor.
That is particularly true when, as here, the vendor itself is collecting
data it can then exploit without restrictions. There is one benefit to
The MLC providing reports on the quality of the HFA database as part
of the DQI—publishers are able to find out how many mistakes are in
Musical Works Information at 2 (June 9, 2020) (“As explained above, outside the

U.S., “copyright ownership” of the work is attributed to the CMOs managing the
mechanical rights of the so-called BIEM repertoire. This would mean that the
“copyright owner” share as defined in the NOI should refer specifically to the share
controlled by the CMO, as opposed to the actual composer/songwriter share in a
work. Although this is already implied in the NOI, CISAC and BIEM strongly
recommend that this is further clarified in the section on “Information related to
ownership and control of musical works”.” (emphasis added).) The same would
presumably be true of any other CMO.
8 Susan P. Butler, Collective Rights Management Practices Around the World, A
survey of CMO practices to reduce the occurrence of unclaimed royalties in musical
works (April 2020) (hereafter “CMO Report”).
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the HFA database which they are then asked to correct. Again. This
is a benefit of sorts, but probably not the one that was intended.
It should be apparent that there is tremendous cost on songwriters and
publishers of the unfunded mandate of this “play your part” business.
There is no reason why The MLC should enjoy the payment of millions
in the administrative assessment to cover its salaries, bonuses,
operating and startup costs yet ask songwriters to bear 100% of the
cost of getting The MLC’s database right during the pandemic.
Particularly if what “play your part” really means is pay to “play your
part” in correcting HFA’s data.
As the Office properly decided in the Confidential Information docket:
Without more information as to the intended use and
anticipated benefit to MLC stakeholders, the Office is
disinclined at this time to adopt the MLC’s proposal, and so the
proposed rule would not permit MLC vendors to use confidential
information for purposes other than for duties performed during
the ordinary course of work for the MLC, e.g., including the
administration of voluntary bundled licensing of performance
and mechanical uses that the MLC itself is prohibited from
administrating.9
Respectfully, I would encourage the Office to make crystal clear that a
vendor for The MLC cannot use data acquired in its capacity as a
vendor in order to do indirectly that which The MLC is prohibited from
doing directly.10

9 Docket No. 2020-7 Treatment of Confidential Information by the Mechanical
Licensing Collective and Digital Licensee Coordinator, 85 F.R. 22559 (April 22, 2020)

at 22565 (emphasis added).
It must be said that there seems to have been a sustained and abiding interest in
creating opportunities for HFA, the former affiliate of NMPA. The Office may
consider whether it is appropriate for the Copyright Office to require disclosure of all
financial relations between any MLC vendor and any persons involved with The
MLC, including trade associations, voting and nonvoting board members, executives
or other employees. If any of these persons retained an equity or other financial
interest in the sale of HFA that was not disclosed in the designation process, that
10
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As the days dwindle down to a precious few in September and
November, I don’t think anyone who has followed the topic believes for
a second that The MLC is going to be operational by January 1, 2021.
The problem is that relatively few songwriters have followed the topic
and probably do not have any idea what’s coming when the trains
collide. This business of transferring data to HFA and apparent
pursuit of foreign data outside The MLC’s statutory remit seems to be
yet another example of The MLC exceeding the metes and bounds of
the survey of its statutory terms of reference before there’s any proof
that it can actually do the job it is tasked with under Title I and is
getting paid to do under the assessment. But HFA might find that
foreign data handy for bundled licenses.
2. Action Steps for the License Availability Date Transition
(a) Public Demonstration and Peer Review: Fortunately, the
Office has the opportunity to require that The MLC publicly
demonstrate its functionality and the statutory musical works
database before the License Availability Date. That would allow the
public to comment anonymously on the actual work product that will
control the distribution of revenue and will hopefully put to rest the
degree to which The MLC is complying with its statutory mandate.
However, the failure to make this demonstration could both cast a pall
over the representations made in the commotion about passing the
Title I legislation and also raise the specter of songwriters being driven
to pay to “play their part” in solving the metadata problems that have
long plagued HFA,11 The MLC’s exclusive data vendor.
might be information of value to the Office for the quinquennial review and
redesignation.
Medianet and its executives were sued in 2012 by publishers on similar grounds to
the Spotify class actions and gave relevant sworn deposition testimony regarding
HFA’s match rate. Granted this testimony was from 2012, but based on the litigation
that gave rise to Title I as well as the Eight Mile Style v. Spotify lawsuit, it’s pretty
safe to assume that not much has changed, and may have actually gotten worse.
11

“Q: Do you know what percentage match rate--percentage Harry Fox was
getting?
A: At the beginning the representations they gave us, they showed us figures
that [showed]an overall match rate below 55 percent. But a match rate by
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(b) “Play Your Part” Clean Room: The Office may wish to
consider requiring clean room filtration as a way to keep pre-existing
HFA data separate from data HFA acquires as a vendor for The MLC.
This is a very common practice with intellectual property such as
software and should be simple for HFA to implement. (Of course the
simplest thing would be for The MLC to actually do what it is charged
with doing under the statute and for which it is being paid under the
administrative assessment—build the public musical works database.)
(c) Transferring CMO Data: The CMO Report could also be
amended by Ms. Butler or another to determine how ex-US CMOs
would react to a request under the color of “play your part” to deliver
their data to HFA and whether the plan is to require HFA to enter a
noncompete and nondisclosure agreement prior to obtaining a copy of
the database.
It would also be interesting to know whether this is something that
CMOs could even do given CISAC and BIEM’s long standing comment
that there should be no “disclosure of ownership share in the public”.
This time, of course, Ms. Butler should be required to disclose her
findings in public, otherwise giving the impression of policy washing.
(d) Knowledge of Historical Unmatched at Third Party
Vendors: I note that most of the focus on disclosing usage in the black
box is on the services and not their vendors. The Office may wish to
consider how best to have third party clearance companies (such as
HFA and MRI) contribute to disclosing works they know are or are
likely to be unmatched where the song information resides at the third
party clearance company instead of the service.
value of over 90 percent in terms of value of royalties earned of a dollar or
more over an 18-rnonth period per track. At the end of that period, they had
improved that match rate to 77-1/2 percent.”

Deposition of Stephen Barraclough, Appalseed Productions, Inc. et al v. Medianet
Digital, Inc. et al (Case. No. 1:11-cv-05922 U.S.D.C. S. Dist. NY, March 13, 2012).
Excerpt of deposition available at
https://musictechpolicy.files.wordpress.com/2010/09/deposition-of-stephenbarraclough-re-hfa.pdf (hereafter “Barraclough Deposition”). It should be noted that
the match rate applied to approximately 20 million songs, so the best unmatched rate
missed approximately 4,500,000 songs. It is not clear in the testimony whether this
rate applied to whole songs or partial song shares.
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B. The DLC’s Quid Pro Quo Revelation

The concept of a “black box” distribution is a pale mimic of a simple
fact: It is not their money. The fundamental step that Title I excuses
is basic and would solve much of the unmatched problem if Title I did
not exist: Don’t use a work unless you have the rights. It is a
fundamental aspect of copyright licensing and it is not metaphysical.
Yet the message from all negotiators concerned in this process seems
to shelter legitimacy in a complication of dangers to the black box that
come down to another simple fact: Obey and be quick about it or the
law will take your money and give it to someone else.
How much is in the black box? They won’t tell you. From where? Not
your business. From when? Confidential. Is it yours? Already paid it
to someone else before you even knew it was there. And Lord knows
that money once taken incorrectly in the dark is unlikely to be paid
correctly in the light.
Comments by the DLC demonstrate conclusively that addressing the
black box has taken on even greater urgency. The DLC’s Initial
Comment in a related docket is unusually revelatory for a group with a
multitrillion dollar market capitalization that loves them some
protective orders. This passage is particularly breathtaking:
This was the heart of the deal struck by the stakeholders in
crafting the MMA: to provide legal certainty for DMPs, through

a limitation on liability, in exchange for the transfer of accrued
royalties.12
If that were “the deal” it is news to me, and I like to think that I’ve
been reading along at home pretty attentively. If I wasn’t aware of
“the deal”, I’m sure I wasn’t alone in my ignorance, but I’m far more
understanding of why the negotiators would have been motivated to
keep “the deal” under wraps if that’s really what it was.
If “the deal” wasn’t kept quiet, someone might have asked why there
was a “deal” when the services were simply agreeing to pay money
they already owed and that they were already obligated to pay for
12

Docket No. 2020-12 at 4.
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infringements that already occurred. Yet, services still got the new
safe harbor trophy to put on the wall in the copyright hunting lodge
next to the DMCA and Section 230.
The gall doesn’t end there, however. The DLC goes on to make this
threat of imminent harm:
[The “deal”] is a crucial point for the Office to keep in mind as it
crafts rules in this space. If the regulations make it less likely
that a DMP will be able to rely on that liability protection when
it needs it—i.e., if it increases the risk that a court would deem a

DMP to not have complied with the requirements in section
115(d)(10)—a DMP could make the rational choice to forego the
payment of accrued royalties entirely, and save that money to
use in defending itself against any infringement suits.13

It is a bit odd that the DLC seems to think of Title I as their private
contract, but there it is. The DLC members’14 anticipatory repudiation
of the purported deal that the world now knows underpins Title I was
both refreshingly brazen and starkly shocking. Given that the Eight
Mile Style case15 against DLC member Spotify (and both Spotify and
The MLC’s vendor the Harry Fox Agency) is a live action, the DLC is
not making an idle threat. The DLC tells us that if its market cap isn’t

13 Id. It must be said that if this really was a “deal” enforceable against every song
ever written or that may ever be written by anyone in the world at any time that is
exploited in the U.S., i.e., subject to the blanket license, then it seems that if the
DSPs breach their purported agreement to pay accrued royalties on the unmatched,
then their safe harbor would go away.

RESTATEMENT (THIRD) OF AGENCY Sec. 5.03 ("[N]otice of a fact that an agent knows
or has reason to know is imputed to the principal if knowledge of the fact is material
to the agent's duties to the principal.”).
14

15 Eight Mile Style, LLC and Martin Affiliated LLC v. Spotify USA Inc. and the
Harry Fox Agency LLC (Civ. Case No. 19-CV-00736, U.S.D.C. Mid. Dist. Tenn.,
Nashville Div. Aug. 21, 2019); see also Eriq Gardner, Eminem Publisher Sues Spotify
Claiming Massive Copyright Breach, Unconstitutional Law, Hollywood Reporter

(August 21, 2019) available at https://www.hollywoodreporter.com/thr-esq/eminempublisher-sues-spotify-claiming-massive-copyright-breach-unconstitutional-law1233362.
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quite high enough to suit, Spotify could immediately dip into the black
box for “money to use in defending itself.”16
The relationship with the services apparently has settled into the
customary laying about with threats and blackguarding both
songwriters and the Copyright Office. That’s reassuring in confirming
that human nature hasn’t actually changed and these companies really
were the Data Lords we had always known our betters to be after all,
sure as boots.17 Maybe one day the scorpion really won’t sting the frog.
Maybe another “unity dinner” is in order. But not today.
Regardless, it is clear that the Copyright Office is almost the only place
that songwriters can go for relief and an explanation of how the MMA
is to be implemented whatever secret deal the DLC now purports to
have made. Given the DLC’s unequivocal threat on behalf of its
members,18 there is no doubt of the imminent danger that the black
box currently being held is about to vanish into thin air if something
isn’t done immediately to preserve the status quo. The balance of
hardships pretty clearly tilts in favor of the songwriters as the safe
harbor services control the money and always have.
There are three action steps I respectfully request that the Copyright
Office give due consideration, and I think each is in line with the letter
and spirit of Congress’s grand design for Title I.
1. Disclosure and Reconciliation
The Office should require the safe harbor services to fully disclose the
transaction route that their unclaimed royalties (and related
transactions) took from the time a royalty was accrued as unmatched
or unclaimed to the present time. This is no different than reconciling
a bank statement. This reconciliation could be done today.

16 Given that everyone else but the songwriters seems to be able to dip into the black
box, why should the DLC be left out? See 17 U.S.C. § 115 (d)(7)(C) the “Hoffa
Clause”.
17 Or recasts the advice attributed to playwright David Mamet, "Film is a
collaborative process - bend over." Derek Winnert, THE VIRGIN ENCYCLOPEDIA OF THE
MOVIES (1995) at 40.
18

See supra note 14.
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Services could be required to disclose the current balance of the
unmatched and then update that initial disclosure on a monthly basis
to implement the requirements of 17 U.S.C. § 115 (d)(3)(J)(iii) and
produce greater accuracy in line with Congressional intent. That
monthly calculation should show the month's starting balance of
unmatched royalties, how much was paid out during the month due to
matching efforts (and what those efforts entailed), how much was
added during the month, and the remaining balance at the end of the
month reflecting all withdrawals and deposits like a checking
account. It would also be clear who has failed to pay what’s owed or
when black box got swept into a sale or an indemnity holdback after an
asset purchase.19
That disclosure would include withdrawals of any sums paid along the
way to any third party, including, by way of example, the Harry Fox
Agency, MRI, publishers, trade associations or individuals. The DLC
has acknowledged that some of the safe harbor services send
publishers a list of unmatched songs and allow them to claim their
songs. There already are products available to run automated queries
to match catalogs. If these efforts have resulted in matches, it should
be easy enough for the safe harbor services to disclose those payments
and the identity of who received the funds.
There is no reason for this information to receive confidential
treatment. Indeed, the information cannot be confidential as there is a
statutory requirement for a “public notice of unclaimed royalties” on
The MLC’s public facing website listing all unmatched songs (or shares
of songs).20 Neither can there be confidential treatment for the song
titles (and other related identifying metadata) for the corresponding
songs claimed to be unmatched.
The reconciliation calculation could easily be conducted under the
auspices of an independent certified public accounting firm who has
agreed to certain forbearances regarding past, current or future
conflicts of interest. Once timely completed, the accounting for these

19

See infra note 23.

20

17 U.S.C. § 115 (d)(3)(J)(iii).
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funds so reconciled could be published and deposited with an escrow
agent appointed by the Office.
2. Escrow the Black Box
The DLC has made a blatant threat to simply take the black box
without disclosing how much is in it, how much is being taken, or
under what authority they are taking other people’s money. That
move rivals the Hoffa Clause21 for arrogance.
Given the resulting imminent harm to songwriters and other copyright
owners or CMOs from the DLC’s concrete threat, there is no time like
the present to require that the black box funds immediately be
protected and the status quo preserved.
Respectfully, I suggest that the Copyright Office require the safe
harbor services to deposit these funds into a true escrow account
already contemplated by Title I22 with an escrow agent appointed by
the Copyright Office.23 The Office has the regulatory power to require
that the account be held by a third-party bank unrelated to The MLC,
the DLC, or their respective board members and vendors. There
should be specific receipt and release escrow instructions to the
appointed escrow agent at that third-party bank. Given the threat
matrix, the Copyright Office should approve each withdrawal before
funds can be released to anyone from the escrow account, including
The MLC. I find it difficult to understand why anyone would oppose
such an ethical separation
21

17 U.S.C. § 115 (d)(7)(C).

22

17 U.S.C. § 115(d)(3)(H).

23 It is worth noting that in the event of a sale of a DLC member (such as the sale of
Napster), any indemnity holdback should not be permitted to include any black box
monies being held at the safe harbor service. Indeed, attention must be paid as to
how a sale of assets treats the black box. See Marc Schneider, Napster Sold to
Virtual Reality Concert App MelodyVR for $70 Million, Billboard (August 25, 2020)
available at https://www.billboard.com/articles/business/9439418/napster-melodyvrsale-price-details (“The $70 million transaction is expected to close by year’s end and
breaks down as $15 million in cash, $11 million in MelodyVR stock and the
assumption of roughly $44 million in payments owed by Napster to various music
industry entities.”(emphasis added).).
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Requiring the reconciled funds be deposited in the statutory escrow
account immediately simply accelerates the mandated interest-bearing
account for the black box. The Office’s broad regulatory authority
extends to such implementing regulations. The balance of hardships
clearly tilts in the songwriters’ favor and they, like Congress, will first
turn to the Copyright Office to protect their interests.
3. Ombudsman
It is becoming increasingly clear that it is asking a lot for the
Copyright Office to devote adequate resources to assume a true
oversight role for both The MLC and the DLC. I strongly support the
idea of the Office appointing an independent overseer of both
organizations along the lines of the Library of Congress Inspector
General. This would require some thought and Constitutional
analysis, but it does seem that specific expertise is required to know
what questions to ask, see to it that the questions are answered and
that action items are implemented. Respectfully, I think that failing to
install such an overseer may in retrospect be seen as a missed
opportunity if the entire project crashes and burns.
Thank you again for the opportunity to comment.
Very truly yours,

Christian L. Castle

CLC/ko
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CISAC and BIEM comments on the Notification of Inquiry (NOI) related to the
Transparency of the Mechanical Licensing Collective and Its Database of Musical
Works Information
----------------

CISAC and BIEM have already provided comments to the public consultation by the U.S. Copyright Office (“the Office”)’s
Notification of Inquiry (“NOI”)1 and to the three proposed rulemakings published on 22 April 2020. The two international
organisations appreciate having the possibility to once again present comments on the Office’s NOI dealing with
Transparency of the MLC and its Database of Musical works information. Adequate levels of transparency are essential
to ensure an efficient administration of the musical works contained in the database, which is the main objective of the
Music Modernization Act (“MMA”).
With this Notification of Inquiry, the Office favours establishing a ‘floor’ of required obligations, while encouraging the
MLC to include additional information. CISAC and BIEM support this approach to maintain greater flexibility and not
overregulate, while urging the MLC at the same time to introduce common best practices on transparency and
accountability, as well as other good governance principles generally applicable to rights management organizations.
A preliminary observation that underpins the entire NOI, and which is also included in CISAC and BIEM’s concurrent
comments to the Proposed Rulemaking on Treatment of Confidential Information, is that it is necessary to clarify the
concept of “copyright owner” in the context of the mechanical rights administered by CMO members of BIEM and CISAC.
Indeed, in addition to what is usually considered a “copyright owner” in the U.S., including publishers and self-published
creators, outside the U.S, foreign collective management organizations (CMOs), and specifically CMO members of BIEM
and CISAC, are also considered copyright owners or exclusively mandated organizations of the musical works
administered by these entities. This was already emphasized by CISAC and BIEM in the previous comments in the initial
rounds of public consultation, clarifying that foreign CMOs are the copyright owners or mandated administrators of
works partially or not (sub) published in the US, and as such, CMOs represented by CISAC and BIEM should be able to
register in the MLC database the claim percentages they represent (CISAC/BIEM comments of the initial NOI -Dec 2019).
Therefore, it is of utmost importance that the Office is mindful of this concept of “copyright owner” in foreign
jurisdictions when adopting the Regulations.
In this submission, CISAC and BIEM will follow the specific sections as set out in the Subjects of Inquiry listed in the
Notification of Inquiry.

General comments on Section I. Background
I–B Non regulatory Requirements and Incentives for Transparency
The fourth incentive for transparency of the NOI suggests the inclusion of a provision foreseeing that “copyright owners”
may audit the MLC to verify the accuracy of the royalty payments made by the MLC. This inclusion is consistent with the
audit possibility proposed by CISAC and BIEM in their previous comments to the rulemakings with reference to the
benefit of audits collectively carried out by CMOs (CISAC and BIEM comments on the proposed rulemaking on 22 May
2020 – page 4 § II).

1

Available here: https://www.regulations.gov/document?D=COLC-2019-0002-0005 .
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Under the sixth proposed incentive, BIEM and CISAC agree that the identification of a point of contact for inquiries and
complaints with timely redress is an indispensable feature for transparency. However, the procedure should be
extended expressly to include creators and foreign CMOs, which should be treated equally and be given the same
opportunity as publishers to make inquiries and complaints. Such a procedure could be implemented through a
dedicated section on the MLC’s website for CMO and/or rights administrators.
Pursuant to the seventh incentive, the MLC must fulfill a statutory mandate to reach out to owners of copyright and
generally publicize throughout the music industry its works and procedures by which copyright owners may claim their
accrued royalties. Although the Office’s proposal is to communicate with copyright owners mainly via royalty
statements to publicize procedures to claim accrued royalties, this will not be sufficient to deal with unclaimed accrued
royalties concerning copyright owners who have not been identified and thus do not receive such Royalty Statements.
In order to fulfil its mission in a fair, equitable manner and non-discriminatory way, the MLC should publicize this
procedure by communicating via all available channels: i.e., on its public website, through international networks,
CMOs, publishers, etc. (see also our comments to the Proposed Rulemaking on Reporting and Distribution of Royalties
to Copyright Owners by the MLC)..

Comments on Section II. Subjects of Inquiry
Transparency is one of the main goals of the MMA. The MMA specifically directs the Copyright Office (CO) to promulgate
certain regulations related to the MLC’s creation of a free database to publicly disclose musical work ownership
information and identify the sound recordings in which musical works are embodied.
II-A- Transparency of MLC Operations; Annual reporting:
The NOI sets the list of required information to be included in the MLC’s annual report. The list already reflects the
MLC’s efforts to locate and identify copyright owners of unmatched works and shares of works, but it is CISAC and
BIEM’s view that the Annual Reports should also include global amounts of accrued undistributed royalties.
II- B - Categories of information in the MLC’s Musical Works Public Database:
As explained above, outside the U.S., “copyright ownership” of the work is attributed to the CMOs managing the
mechanical rights of the so-called BIEM repertoire. This would mean that the “copyright owner” share as defined in the
NOI should refer specifically to the share controlled by the CMO, as opposed to the actual composer/songwriter share
in a work. Although this is already implied in the NOI, CISAC and BIEM strongly recommend that this is further clarified
in the section on “Information related to ownership and control of musical works”. This clarification has direct
consequences with respect to the determination of sensitive and confidential information, as further argued in CISAC
and BIEM’s concurrent comments to the Proposed Rulemaking on Treatment of Confidential Information, which cannot
be made publicly accessible through the MLC database (see “non-disclosure of ownership share in the public” in the
CISAC/BIEM comments on the 3rd proposed rulemaking on Treatment of Confidential Information).
In addition, the information required shall be strictly limited to data necessary for the proper functioning of the MLC
database.
1. Songwriter or Composer
CISAC and BIEM agree with the list containing the minimum level of information required in the database. CISAC and
BIEM further recommend making the songwriter and composers’ information mandatory, as this is unique, stable
information that remains unchanged during the entire life of the work. This information is also essential for identification
purposes.
3. Unique identifiers;
5. Additional Information related to identifying musical works and sound recording
BIEM and CISAC recommend the inclusion of ISWC and IPI numbers in the database when available, as already accepted
by the MLC, which has also acknowledged the use of CWR as a key industry standard. CISAC and BIEM agree with the
MLC that none of these identifiers should be mandatory but left to the MLC’s appreciation.
4. Information related to ownership and control of musical works
Refer to the comments above on “copyright ownership” by CMOs of musical works, in the case of works belonging to
the international repertoire not published or sub-published in the U.S., to avoid repetitions.
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In the case of over- or under-claims (representing more than 100% or less than 100%), this will be dealt with by the
MLC’s dispute resolution committee. For the sake of transparency, the rules of such a committee should be made public.
6- Performing Rights Organization Affiliation
CISAC and BIEM agreed that there is no need for the MLC to include and maintain the PRO’s performing right information
in the database.
8. Data Provenance
Submitters of information should be identified, and when the information is derived from copyright owners (creators,
publishers, CMOs, etc.), it should be labelled, and it should prevail over other sources of information. So far, information
from labels/DSPs has proven to be incomplete, especially where foreign repertoire is concerned.
There is no need for a specific regulation here. As the Office suggests, any issues should be resolved through the MLC’s
dispute resolution policy, provided that the dispute resolution policy and mechanism in place are clarified and
publicized, that CMOs have access to the unclaimed lists, and that they are able to bulk process, not only on a work by
work basis.
9. Historical data
As licensing/administration shares may change over time (e.g. publishing agreements), the MLC should keep track of
historical updates in case of back claims.

II- D. Access to public information in the MLC’s database
1. Method of access
Updated information in the database is crucial, therefore, CISAC and BIEM suggest supporting real-time access to ensure
DSPs have the correct information to properly identify works.
CMOs must be treated as individual copyright owners, who, for the avoidance of doubt, will be entitled to have “bulk
machine-readable access”, free of charge, to the MLC database.

4. Restrictions on use
The Regulations need to implement strict rules for the use of data available on the MLC database by the public,
prohibiting commercial uses and allowing exclusively lookup functions. CISAC and BIEM recommend the Office to
include restrictive conditions for public access, which can be further reflected in specific Terms of Use that will have to
be accepted by the public when accessing the MLC database.
-

CISAC and BIEM further suggest that the regulations include the following restrictions, whereby users of the MLC
database undertake: not to access, display and use the MLC database for any purpose other than research and
information purposes (i.e. facilitate the identification of musical works and sound recordings, look up for metadata
related to an ISWC or ISRC and identify the ISWC or ISRC related to a given musical work/sound recording);

-

only to run manual queries, and not develop or run scripts or any other tools to generate queries or capture and/or
download and store the results automatically. Users may not systematically or automatically collect, scrape,
harvest, or use other means to copy data from the MLC database;

-

not to sell, offer for sale, market, promote, advertise or commercialize any information obtained from the MLC
database, or use it for any other purpose, for instance, as the basis to create derivative works, directly or indirectly,
in any manner;

-

not to reproduce, modify, create derivative works from, display, publish, distribute, disseminate, broadcast or
circulate any information found on the MLC database to any third party (including, without limitation, the display
and distribution of such content via a third-party website);

-

not to disassemble, decompile, reverse engineer or otherwise modify the information available on the MLC
database in any way at any time;
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-

to lawfully use the database and the information available on the MLC and comply with the relevant data protection
laws.
∞∞∞∞∞∞∞

About Us
CISAC is the leading worldwide organisation of authors’ societies. With 232 authors’ collective management societies in
120 countries, CISAC represents more than 4 million creators from all geographic areas and all artistic repertoires
(including music, audiovisual, drama, literature and visual arts). CISAC works to protect the rights and promote the
interests of creators worldwide. CISAC enables collective management organisations (CMOs) to seamlessly represent
creators across the globe and ensure that royalties flow to authors for the use of their works anywhere in the world. To
this end, CISAC provides the highest business, legal, and IT standards to protect creators’ rights and support the
development of the international network of collective management societies.

BIEM is an international organisation gathering authors’ societies administering recording and mechanical rights of
protected musical works, with a view to the efficient administration of those rights. BIEM represents 54 mechanical
rights societies operating in 59 countries. Aside the negotiation of a standard agreement with the International
Federation of the Phonographic Industry (IFPI), BIEM's role is not only to assist in technical collaboration between its
member societies, to help in solving problems that arise between individual members, but also to contribute to the
defence and development of copyright protection in the domain of mechanical rights.
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violation of a requirement of a
regulation or rule under paragraph (a) of
this section or a compliance order
issued under paragraph (b) of this
section, not to exceed $152,998 for each
violation.
*
*
*
*
*
PART 851—WORKER SAFETY AND
HEALTH PROGRAM

*

*

*

*

*

PART 1013—PROGRAM FRAUD CIVIL
REMEDIES AND PROCEDURES
24. The authority citation for part
1013 continues to reads as follows:

■

Authority: 31 U.S.C. 3801–3812; 28 U.S.C.
2461 note.

21. The authority citation for part 851
continues to read as follows:

■

■

Authority: 42 U.S.C. 2201(i)(3), (p); 42
U.S.C. 2282c; 42 U.S.C. 5801 et seq.; 42
U.S.C. 7101 et seq.; 50 U.S.C. 2401 et seq.;
28 U.S.C. 2461 note.

§ 1013.3 Basis for civil penalties and
assessments.

22. Section 851.5 is amended by
revising the first sentence of paragraph
(a) to read as follows:

■

§ 851.5

Enforcement.

(a) A contractor that is indemnified
under section 170d. of the AEA (or any
subcontractor or supplier thereto) and
that violates (or whose employee
violates) any requirement of this part
shall be subject to a civil penalty of up
to $99,361 for each such violation.
* * *
*
*
*
*
*
■ 23. Appendix B to part 851 is
amended by:
■ a. In section VI:
■ i. Adding a period after the phrase
‘‘such place of employment’’ in
paragraph (b)(1); and
■ ii. Revising the last sentences of
paragraphs (b)(1) and (2); and
■ b. Revising paragraph 1.(e)(1) in
section IX.
The revisions read as follows:

25. Section 1013.3 is amended by
revising paragraphs (a)(1)(iv) and
(b)(1)(ii) to read as follows:

(a) * * *
(1) * * *
(iv) Is for payment for the provision
of property or services which the person
has not provided as claimed, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $11,665 for
each such claim.
*
*
*
*
*
(b) * * *
(1) * * *
(ii) Contains or is accompanied by an
express certification or affirmation of
the truthfulness and accuracy of the
contents of the statement, shall be
subject, in addition to any other remedy
that may be prescribed by law, to a civil
penalty of not more than $11,665 for
each such statement.
*
*
*
*
*
PART 1017—IDENTIFICATION AND
PROTECTION OF UNCLASSIFIED
CONTROLLED NUCLEAR
INFORMATION
26. The authority citation for part
1017 continues to read as follows:

Appendix B to Part 851—General
Statement of Enforcement Policy

■

*

Authority: 42 U.S.C. 7101 et seq.; 50 U.S.C.
2401 et seq.; 42 U.S.C. 2168; 28 U.S.C. 2461
note.

*

*

*

*

VI. Severity of Violations

*

*

*

*

*

(b) * * *
(1) * * * A Severity Level I violation
would be subject to a base civil penalty of up
to 100% of the maximum base civil penalty
of $99,361.
(2) * * * A Severity Level II violation
would be subject to a base civil penalty up
to 50% of the maximum base civil penalty
($49,680).

*

*

*

*

*

IX. Enforcement Actions

*
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are indemnified by the Price-Anderson Act,
42 U.S.C. 2210(d). See 10 CFR 851.5(a).

*

*

*

*

1. Notice of Violation

*

*

*

*

*

(e) * * *
(1) DOE may assess civil penalties of up to
$99,361 per violation per day on contractors
(and their subcontractors and suppliers) that
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27. Section 1017.29 is amended by
revising paragraph (c) to read as follows:

■

§ 1017.29

Civil penalty.

*

*
*
*
*
(c) Amount of penalty. The Director
may propose imposition of a civil
penalty for violation of a requirement of
a regulation under paragraph (a) of this
section or a compliance order issued
under paragraph (b) of this section, not
to exceed $275,529 for each violation.
*
*
*
*
*
PART 1050—FOREIGN GIFTS AND
DECORATIONS

28. The authority citation for part
1050 continues to read as follows:

■

PO 00000
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Authority: The Constitution of the United
States, Article I, Section 9; 5 U.S.C. 7342; 22
U.S.C. 2694; 42 U.S.C. 7254 and 7262; 28
U.S.C. 2461 note.

29. Section 1050.303 is amended by
revising the last sentence in paragraph
(d) to read as follows:

■

§ 1050.303

Enforcement.

*

*
*
*
*
(d) * * * The court in which such
action is brought may assess a civil
penalty against such employee in any
amount not to exceed the retail value of
the gift improperly solicited or received
plus $20,888.
[FR Doc. 2019–27802 Filed 1–7–20; 8:45 am]
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Determination and Allocation of Initial
Administrative Assessment To Fund
Mechanical Licensing Collective (Initial
AA)
Copyright Royalty Board,
Library of Congress.
ACTION: Final rule.
AGENCY:

The Copyright Royalty Judges
publish final regulations that set the
amount and allocation of the Initial
Administrative Assessment to fund the
Mechanical Licensing Collective.
DATES: Effective Date: January 8, 2020.
ADDRESSES: Docket: For access to the
docket to read background documents
go to eCRB, the Copyright Royalty
Board’s electronic filing and case
management system, at https://
app.crb.gov/, and search for docket
number 19–CRB–0009 AA.
FOR FURTHER INFORMATION CONTACT:
Anita Blaine, Program Specialist, by
telephone at (202) 707–7658 or by email
at crb@loc.gov.
SUPPLEMENTARY INFORMATION: On July 8,
2019, the Copyright Royalty Board
initiated the proceeding titled
Determination and Allocation of Initial
Administrative Assessment to Fund
Mechanical Licensing Collective, by
causing to be published a notice in the
Federal Register at 84 FR 32475,
pursuant to the Orrin G. Hatch-Bob
Goodlatte Music Modernization Act
(MMA), Public Law 115–264, 132 Stat.
3676 (Oct. 11, 2018), 17 U.S.C.
115(d)(7)(D)(vii) and 801(b)(8) (2018).
The purpose of this proceeding was to
determine the initial administrative
SUMMARY:
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assessment that digital music providers
and any significant nonblanket licensees
must pay to fund the collective total
costs of the Mechanical Licensing
Collective.
On November 14, 2019, the
Mechanical Licensing Collective and the
Digital Licensee Coordinator filed with
the Copyright Royalty Judges (‘‘Judges’’)
a Joint Notice of Settlement and Motion
to Suspend Case Schedule informing the
Judges that they had reached a full
settlement of all terms in the proceeding
and describing in detail those terms.
The Judges granted that motion and
directed the participants to file
proposed regulations.
Section 115(d)(7)(D)(v) of the
Copyright Act authorizes the Judges to
approve and adopt a negotiated
agreement that has been agreed to by the
Mechanical Licensing Collective and the
Digital Licensee Coordinator in lieu of a
determination of the administrative
assessment. An administrative
assessment adopted under sec.
115(d)(7)(D)(v) ‘‘shall apply to all digital
music providers and significant
nonblanket licensees engaged in
covered activities during the period the
administrative assessment is in effect.’’
Id.
However, the Judges, in their
discretion, may reject a proposed
settlement for good cause shown.
Section 355.4(c)(4) of 37 CFR establishes
a process for non-settling participants to
comment on a proposed settlement and
for the settling participants to respond.
Because there were no non-settling
participants in the instant proceeding,
the proposed settlement was
unopposed.1 Moreover, the participants,
at the Judges’ direction, explained to the
Judges’ satisfaction how the Proposed
Regulations comply with the provisions
of the Copyright Act. See generally
Motion. The Judges, finding no good
cause to reject the proposed settlement
agreement, hereby adopt it and publish
1 The Judges have been advised by their staff that
some members of the public sent emails to the
Copyright Royalty Board seeking to comment on the
proposed settlement agreement. Neither the
Copyright Act, nor the regulations adopted
thereunder, provide for submission or consideration
of comments on a proposed settlement by nonparticipants in an administrative assessment
proceeding. Consequently, as a matter of law, the
Judges could not, and did not, consider these ex
parte communications in deciding whether to
approve the proposed settlement. Additionally, the
Judges’ non-consideration of these ex parte
communications does not: (i) Imply any opinion by
the Judges as to the substantive merits of any
statements contained in such communications; or
(ii) reflect any inability of the Judges to question,
sua sponte, whether good cause exists to adopt a
settlement and to then utilize all express or
reasonably implied statutory authority granted to
them to make a determination as to the existence,
vel non, of good cause.
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these final regulations implementing the
settlement.
List of Subjects in 37 CFR Part 390
Copyright, Licensing and registration,
Music, Phonorecords, Recordings,
Royalties.
For the reasons set forth in the
preamble, the Copyright Royalty Judges
add part 390 to chapter III of title 37 of
the Code of Federal Regulations as
follows:
PART 390—AMOUNTS AND TERMS
FOR ADMINISTRATIVE
ASSESSMENTS TO FUND
MECHANICAL LICENSING
COLLECTIVE
Sec.
390.1 Definitions.
390.2 Amount of assessments.
390.3 Annual minimum fees.
390.4 Annual Assessment allocation and
payment.
Authority: 17 U.S.C. 115, 801(b).

PART 390—AMOUNTS OF AND TERMS
FOR ADMINISTRATIVE
ASSESSMENTS TO FUND
MECHANICAL LICENSING
COLLECTIVE
§ 390.1

Definitions.

Administrative assessment has the
meaning set forth in 17 U.S.C. 115(e)(3).
Aggregate Sound Recordings Count
means the sum of the Unique Sound
Recordings Counts of each and every
Licensee, calculated over the respective
Quarterly Allocation calculation period.
All Licensee Assessment Pool means
an amount equaling 50% of each
Annual Assessment and Quarterly
Allocation.
Annual Assessment means the
administrative assessment for each
calendar year beginning with the
calendar year 2021.
Annual Calculation Period means the
calculation period for annual minimum
fees, as set forth in § 390.3(b).
Annual minimum fee means the
minimum amount each Licensee shall
pay for each Annual Assessment period,
as set forth in § 390.3.
Certified Minimum Fee Disclosure
means a Licensee’s certified statement
setting forth its Unique Sound
Recordings Count for the respective
calculation period.
Digital licensee coordinator or DLC
has the meaning set forth in 17 U.S.C.
115(e)(9).
ECI means the Employment Cost
Index for Total Compensation (not
seasonally adjusted), all civilian
workers, as published on the website of
the United States Department of Labor,
Bureau of Labor Statistics, for the most
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recent 12-month period for which data
are available on the date that is 60 days
prior to the start of the calendar year.
License availability date has the
meaning set forth in 17 U.S.C.
115(e)(15).
Licensee means either:
(1) A digital music provider that is
engaged, in all or in part, in covered
activities pursuant to a blanket license;
or
(2) A significant nonblanket licensee,
as those terms are defined under 17
U.S.C. 115(e).
Mechanical licensing collective or
MLC has the meaning set forth in 17
U.S.C. 115(e)(18).
Notice of license has the meaning set
forth in 17 U.S.C. 115(e)(22).
Notice of nonblanket activity has the
meaning set forth in 17 U.S.C.
115(e)(23).
Quarterly Allocation means each of
four equal parts of each Annual
Assessment, to be paid on a calendar
quarterly basis.
Startup Assessment means the onetime administrative assessment for the
startup phase of the Mechanical
licensing collective.
Threshold Licensee means a Licensee
that reports at least 7.5% of the
Aggregate Sound Recordings Count of
all Licensees.
Threshold Licensee Assessment Pool
means an amount equaling 50% of each
Annual Assessment and Quarterly
Allocation.
Unique Sound Recordings Count
means, for each Licensee, the number of
unique and royalty-bearing sound
recordings used per month by such
Licensee in Section 115 covered
activities, such as would be reflected in
the information required to be reported
under Section 115(d), calculated as a
monthly average over the respective
calculation period. For example, a
Licensee’s Unique Sound Recordings
Count for a Quarterly Allocation
calculation period will be calculated by
adding together the counts of unique
and royalty-bearing sound recordings
reported by such Licensee to the MLC
during each month of that quarter, and
dividing that sum by three. A Licensee’s
Unique Sound Recordings Count for an
Annual Calculation Period will be
calculated by adding together the counts
of unique and royalty-bearing sound
recordings reported by such Licensee to
the MLC during each month of that
twelve-month period, and dividing that
sum by twelve. Within each month’s
usage reports from a particular Licensee,
a sound recording reported multiple
times with the same metadata would be
counted as a single sound recording,
and a sound recording reported multiple
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times each with different metadata
would be counted multiple times, once
for each reporting with new or different
metadata.
§ 390.2

Amount of assessments.

(a) Startup Assessment. The Startup
Assessment shall be in the amount of
$33,500,000.
(b) 2021 Annual Assessment. The
Annual Assessment for the calendar
year 2021 shall be in the amount of
$28,500,000.
(c) Other Annual Assessments. (1) For
the calendar year 2022 and all
subsequent years, the amount of the
Annual Assessment will be
automatically adjusted by increasing the
amount of the Annual Assessment of the
preceding calendar year by the lesser of:
(i) 3 percent; and
(ii) The percentage change in the ECI.
(2) The MLC shall publish notice on
its website of each year’s automatic
adjustment to the Annual Assessment.
The Annual Assessment shall continue
from year to year unless and until the
Copyright Royalty Judges cause to be
published an adjusted administrative
assessment pursuant to 17 U.S.C.
115(d)(7)(D)(iv) or (v).
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§ 390.3

Annual minimum fees.

(a) Amount. All Licensees shall pay
the following annual minimum fee for
each Annual Assessment period:
(1) For Licensees that have a Unique
Sound Recordings Count of less than
5,000 during the relevant Annual
Calculation Period, the annual
minimum fee shall be $5,000.
(2) For Licensees that have a Unique
Sound Recordings Count of 5,000 or
more during the relevant Annual
Calculation Period, the annual
minimum fee shall be $60,000.
(b) Annual Calculation Period. The
calculation period for annual minimum
fees shall be the 12-month period that
ends on the September 30th
immediately preceding the start of the
assessment period (e.g., the annual
minimum fee calculation period for the
2021 Annual Assessment shall be
October 1, 2019 to September 30, 2020).
(c) Calculation by Licensee
certification (2021 and 2022)—(1) 2021.
Each Licensee in operation on or before
the license availability date shall submit
to the MLC, accompanying its notice of
license under Section 115(d)(2)(A) or its
notice of nonblanket activity under
Section 115(d)(6)(A) and no later than
February 15, 2021, its Certified
Minimum Fee Disclosure for the 2021
annual minimum fee (i.e., for the period
from October 1, 2019 to September 30,
2020). Each Licensee shall submit the
appropriate minimum fee (i.e., $5,000 or
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$60,000) for the 2021 Assessment
simultaneously with its Certified
Minimum Fee Disclosure.
(2) 2022. Each Licensee shall submit
to the MLC by November 1, 2021, a
Certified Minimum Fee Disclosure for
the 2022 Assessment, and shall pay the
appropriate annual minimum fee by
January 15, 2022.
(d) Calculation by the MLC (2023 and
subsequent years). (1) Beginning with
the 2023 Assessment and continuing in
subsequent years, the MLC will
calculate each Licensee’s annual
minimum fee based on usage reporting
received from Licensees pursuant to
Section 115(d)(4). The MLC shall send
invoices for the appropriate annual
minimum fee to each Licensee.
Licensees shall pay the annual
minimum fee invoices from the MLC by
the later of:
(i) 30 days from receipt of the invoice
from the MLC; or
(ii) January 15th of the respective
Annual Assessment year.
(2) Each Licensee in operation during
any portion of an annual minimum fee
calculation period shall pay the full
amount of the respective annual
minimum fee.
§ 390.4 Annual Assessment allocation and
payment.

(a) Allocation formula. Each Annual
Assessment shall be divided into four
equal Quarterly Allocations, each of
which shall be allocated and paid on a
calendar quarterly basis. Each Quarterly
Allocation shall be divided into two
equal parts, allocated among Licensees
according to the following formula:
(1) All Licensee Assessment Pool. The
All Licensee Assessment Pool shall be
allocated on a pro rata basis across all
Licensees based on each Licensee’s
share of the Aggregate Sound
Recordings Count.
(2) Threshold Licensee Assessment
Pool. The Threshold Licensee
Assessment Pool shall be allocated on a
pro rata basis across Threshold
Licensees based on each Threshold
Licensee’s share of the aggregate Unique
Sound Recordings Counts of all
Threshold Licensees.
(b) Calculation periods and timing.
The calculation period for each
Quarterly Allocation shall be the threemonth period that ends three months
prior to the start of the respective
quarter, except that the calculation
period for the Quarterly Allocation for
the first and second quarters of 2021
shall be the same as for the annual
minimum fee for the 2021 Annual
Assessment, and shall be calculated
based upon the information provided in
the Certified Minimum Fee Disclosures,
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as required by this part. The MLC shall
make all calculations for each respective
period based upon the reporting for
such period received from Licensees as
of the time of calculation by the MLC,
which calculation time shall not be
earlier than the legal deadline for
submission of reporting by Licensees for
the respective period. In the event that
a Licensee has not provided timely
reporting for the respective calculation
period at the time the MLC calculates a
Quarterly Allocation, the MLC may
instead, in its discretion, use the most
recent reporting from that Licensee to
determine that Licensee’s Unique Sound
Recordings Count, for the purposes of
calculating the Quarterly Allocation.
(c) Invoicing and payment of
allocation—(1) Deadline for payment. (i)
Invoices from the MLC for Quarterly
Allocation shares shall be payable
pursuant to the MLC invoice, but no
earlier than the later of:
(A) 30 days from receipt of the invoice
from the MLC; or
(B) The first day of the next calendar
quarter.
(ii) Invoices from the MLC to
Licensees shall be deemed received on
the business day after electronic
transmission.
(2) Format of invoices. (i) The
quarterly invoices issued by the MLC
shall include at least the following
information, where applicable:
(A) Invoice issuance date;
(B) Invoice payment due date;
(C) Amount owed, by share of All
Licensee Assessment Pool and
Threshold Licensee Assessment Pool;
(D) Allocation of Startup Assessment;
(E) Offset of minimum fee payment
against quarterly assessment; and
(F) Amount of credit for un-recouped
minimum fee.
(ii) Invoices issued as a result of an
allocation adjustment shall include all
of the information set forth in
paragraphs (c)(2)(i)(A) through (F) of
this section that may be relevant, as well
as an explanation of the change from the
prior invoices that are affected, and the
reason(s) for the adjustment.
(d) Late reporting. The MLC shall
promptly notify the DLC of any known
Licensees who have not timely
submitted reports of usage as required
each month pursuant to Section 115(d)
and 37 CFR part 210.
(e) Recalculation of Allocated
Assessment invoices. The MLC may, in
its discretion, recalculate allocations
and adjust prior invoices, with the
written consent of the DLC, within
twelve months after the initial issuance
of such invoices, in circumstances
including, but not limited to, where new
usage reporting is received or where a
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correction would alter one or more of
any Licensee’s Quarterly Allocation
shares by at least 10%.
(f) Recoupment of minimum fee. Each
Licensee’s annual minimum fee will be
offset against its Quarterly Allocation
shares, and additional payment will not
be due from a Licensee unless and until
its total Quarterly Allocation shares
exceed its annual minimum fee
payment. To the extent that a Licensee’s
annual minimum fee exceeds that
Licensee’s Quarterly Allocation shares
for a given Assessment period, the
excess amounts will be pooled and
credited pro rata to all Licensees based
on the Quarterly Allocation shares for
the first quarter of the following year.
(g) Reports to DLC. The MLC shall
report to the DLC no later than 75 days
after the end of every quarter the
Aggregate Sound Recordings Count for
that quarter.
(h) Startup Assessment allocation and
payment. The Startup Assessment shall
be allocated and paid in the same
manner and on the same dates as the
2021 Annual Assessment, including as
to each of the applicable provisions
above, and shall be separately itemized
in invoices from the MLC to Licensees.
Dated: December 18, 2019.
Jesse M. Feder,
Chief Copyright Royalty Judge.
Approved by:
Carla D. Hayden,
Librarian of Congress.
[FR Doc. 2019–28233 Filed 1–7–20; 8:45 am]
BILLING CODE 1410–72–P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 58
[EPA–HQ–OAR–2019–0137; FRL–10003–87–
OAR]
RIN 2060–AU38

Extension of Start Date for Revised
Photochemical Assessment
Monitoring Stations
Environmental Protection
Agency (EPA).
ACTION: Final rule.
AGENCY:

The EPA is delaying the start
date for the revised Photochemical
Assessment Monitoring Stations
(PAMS) monitoring site network
established in EPA regulations. This
final action extends the start date from
June 1, 2019, to June 1, 2021. The
revision gives states two additional
years to acquire the necessary
equipment and expertise needed to
successfully make the required PAMS
measurements by the start of the 2021
PAMS season.
DATES: This final rule is effective on
February 7, 2020.
ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA–HQ–OAR–2019–0137. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., confidential business information
(CBI) or other information whose
disclosure is restricted by statue. Certain
other material, such as copyrighted
material, is not placed on the internet
and will be publicly available only in
hard copy form. Publicly available
docket materials are available either
electronically through http://
www.regulations.gov, or in hard copy at
the EPA Docket Center, EPA WJC West
Building, Room Number 3334, 1301
Constitution Ave. NW, Washington, DC.
The Public Reading Room hours of
operation are 8:30 a.m. to 4:30 p.m.
Eastern Standard Time (EST), Monday
through Friday. The telephone number
for the Public Reading Room is (202)
566–1744, and the telephone number for
the Docket Center is (202) 566–1742.
FOR FURTHER INFORMATION CONTACT: For
questions about this final action, contact
Kevin Cavender, Air Quality Analysis
Division (C304–06), Office of Air
Quality Planning and Standards, U.S.
Environmental Protection Agency,
Research Triangle Park, North Carolina
27711; telephone number: (919) 541–
2364; fax number: (919) 541–1903; and
email address: cavender.kevin@epa.gov.
SUPPLEMENTARY INFORMATION:
SUMMARY:

Table of Contents
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A. Does this action apply to me?

B. Where can I get a copy of this document
and other related information?
C. Judicial Review
II. Background
III. What actions did we propose?
IV. What comments did we receive?
V. What actions are we taking in this final
rule?
VI. What are the impacts of the actions taken
in this final rule?
VII. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs
C. Paperwork Reduction Act (PRA)
D. Regulatory Flexibility Act (RFA)
E. Unfunded Mandates Reform Act
(UMRA)
F. Executive Order 13132: Federalism
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks
I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
J. National Technology Transfer and
Advancement Act (NTTAA)
K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations
L. Congressional Review Act (CRA)

I. General Information
A. Does this action apply to me?
Table 1 of this preamble identifies the
entities potentially affected by this
action. This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

TABLE 1—SOURCE CATEGORIES AFFECTED BY THIS ACTION
NAICS 1 code
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Source category
State, local, and tribal government agencies .............................
1 North

924119

Examples of affected sources
Administration of air and water resource and solid waste management programs.

American Industry Classification System.
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PUBLIC LAW 115–264—OCT. 11, 2018

Public Law 115–264
115th Congress
An Act
Oct. 11, 2018
[H.R. 1551]
Orrin G. Hatch–
Bob Goodlatte
Music
Modernization
Act.
17 USC 101 note.

To modernize copyright law, and for other purposes.

Be it enacted by the Senate and House of Representatives of
the United States of America in Congress assembled,
SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the ‘‘Orrin G.
Hatch–Bob Goodlatte Music Modernization Act’’.
(b) TABLE OF CONTENTS.—The table of contents for this Act
is as follows:
Sec. 1. Short title; table of contents.
Sec. 2. Customs user fees.
TITLE I—MUSIC LICENSING MODERNIZATION
Sec.
Sec.
Sec.
Sec.
Sec.
Sec.

101.
102.
103.
104.
105.
106.

Short title.
Blanket license for digital uses and mechanical licensing collective.
Amendments to section 114.
Random assignment of rate court proceedings.
Performing rights society consent decrees.
Effective date.
TITLE II—CLASSICS PROTECTION AND ACCESS

Sec. 201. Short title.
Sec. 202. Unauthorized use of pre-1972 sound recordings.
TITLE III—ALLOCATION FOR MUSIC PRODUCERS
Sec. 301. Short title.
Sec. 302. Payment of statutory performance royalties.
Sec. 303. Effective date.
TITLE IV—SEVERABILITY
Sec. 401. Severability.
SEC. 2. CUSTOMS USER FEES.

Section 13031(j)(3)(A) of the Consolidated Omnibus Budget Reconciliation Act of 1985 (19 U.S.C. 58c(j)(3)(A)) is amended by
striking ‘‘October 13, 2027’’ and inserting ‘‘October 20, 2027’’.

TITLE I—MUSIC LICENSING
MODERNIZATION

Musical Works
Modernization
Act.
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17 USC 101 note.

SEC. 101. SHORT TITLE.

This title may be cited as the ‘‘Musical Works Modernization
Act’’.
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SEC. 102. BLANKET LICENSE FOR DIGITAL USES AND MECHANICAL
LICENSING COLLECTIVE.

(a) AMENDMENT.—Section 115 of title 17, United States Code,
is amended—
(1) in subsection (a)—
(A) in the subsection heading, by inserting ‘‘IN GENERAL’’ after ‘‘AVAILABILITY AND SCOPE OF COMPULSORY
LICENSE’’;
(B) by striking paragraph (1) and inserting the following:
‘‘(1) ELIGIBILITY FOR COMPULSORY LICENSE.—
‘‘(A) CONDITIONS FOR COMPULSORY LICENSE.—A person
may by complying with the provisions of this section obtain
a compulsory license to make and distribute phonorecords
of a nondramatic musical work, including by means of
digital phonorecord delivery. A person may obtain a
compulsory license only if the primary purpose in making
phonorecords of the musical work is to distribute them
to the public for private use, including by means of digital
phonorecord delivery, and—
‘‘(i) phonorecords of such musical work have previously been distributed to the public in the United
States under the authority of the copyright owner of
the work, including by means of digital phonorecord
delivery; or
‘‘(ii) in the case of a digital music provider seeking
to make and distribute digital phonorecord deliveries
of a sound recording embodying a musical work under
a compulsory license for which clause (i) does not
apply—
‘‘(I) the first fixation of such sound recording
was made under the authority of the musical work
copyright owner, and the sound recording copyright owner has the authority of the musical work
copyright owner to make and distribute digital
phonorecord deliveries embodying such work to
the public in the United States; and
‘‘(II) the sound recording copyright owner, or
the authorized distributor of the sound recording
copyright owner, has authorized the digital music
provider to make and distribute digital phonorecord deliveries of the sound recording to the
public in the United States.
‘‘(B) DUPLICATION OF SOUND RECORDING.—A person
may not obtain a compulsory license for the use of the
work in the making of phonorecords duplicating a sound
recording fixed by another, including by means of digital
phonorecord delivery, unless—
‘‘(i) such sound recording was fixed lawfully; and
‘‘(ii) the making of the phonorecords was authorized by the owner of the copyright in the sound
recording or, if the sound recording was fixed before
February 15, 1972, by any person who fixed the sound
recording pursuant to an express license from the
owner of the copyright in the musical work or pursuant
to a valid compulsory license for use of such work
in a sound recording.’’; and
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(C) in paragraph (2), by striking ‘‘A compulsory license’’
and inserting ‘‘MUSICAL ARRANGEMENT.—A compulsory
license’’;
(2) by striking subsection (b) and inserting the following:
‘‘(b) PROCEDURES TO OBTAIN A COMPULSORY LICENSE.—
‘‘(1) PHONORECORDS OTHER THAN DIGITAL PHONORECORD
DELIVERIES.—A person who seeks to obtain a compulsory license
under subsection (a) to make and distribute phonorecords of
a musical work other than by means of digital phonorecord
delivery shall, before, or not later than 30 calendar days after,
making, and before distributing, any phonorecord of the work,
serve notice of intention to do so on the copyright owner.
If the registration or other public records of the Copyright
Office do not identify the copyright owner and include an
address at which notice can be served, it shall be sufficient
to file the notice of intention with the Copyright Office. The
notice shall comply, in form, content, and manner of service,
with requirements that the Register of Copyrights shall prescribe by regulation.
‘‘(2) DIGITAL PHONORECORD DELIVERIES.—A person who
seeks to obtain a compulsory license under subsection (a) to
make and distribute phonorecords of a musical work by means
of digital phonorecord delivery—
‘‘(A) prior to the license availability date, shall, before,
or not later than 30 calendar days after, first making
any such digital phonorecord delivery, serve a notice of
intention to do so on the copyright owner (but may not
file the notice with the Copyright Office, even if the public
records of the Office do not identify the owner or the
owner’s address), and such notice shall comply, in form,
content, and manner of service, with requirements that
the Register of Copyrights shall prescribe by regulation;
or
‘‘(B) on or after the license availability date, shall,
before making any such digital phonorecord delivery, follow
the procedure described in subsection (d)(2), except as provided in paragraph (3).
‘‘(3) RECORD COMPANY INDIVIDUAL DOWNLOAD LICENSES.—
Notwithstanding paragraph (2)(B), a record company may, on
or after the license availability date, obtain an individual
download license in accordance with the notice requirements
described in paragraph (2)(A) (except for the requirement that
notice occur prior to the license availability date). A record
company that obtains an individual download license as permitted under this paragraph shall provide statements of
account and pay royalties as provided in subsection (c)(2)(I).
‘‘(4) FAILURE TO OBTAIN LICENSE.—
‘‘(A) PHONORECORDS OTHER THAN DIGITAL PHONORECORD DELIVERIES.—In the case of phonorecords made
and distributed other than by means of digital phonorecord
delivery, the failure to serve or file the notice of intention
required by paragraph (1) forecloses the possibility of a
compulsory license under paragraph (1). In the absence
of a voluntary license, the failure to obtain a compulsory
license renders the making and distribution of

Deadlines.
Notices.

Compliance.
Regulations.

Compliance.
Regulations.
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Account
statements.
Royalties.
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phonorecords actionable as acts of infringement under section 501 and subject to the remedies provided by sections
502 through 506.
‘‘(B) DIGITAL PHONORECORD DELIVERIES.—
‘‘(i) IN GENERAL.—In the case of phonorecords made
and distributed by means of digital phonorecord
delivery:
‘‘(I) The failure to serve the notice of intention
required by paragraph (2)(A) or paragraph (3), as
applicable, forecloses the possibility of a compulsory license under such paragraph.
‘‘(II) The failure to comply with paragraph
(2)(B) forecloses the possibility of a blanket license
for a period of 3 years after the last calendar
day on which the notice of license was required
to be submitted to the mechanical licensing collective under such paragraph.
‘‘(ii) EFFECT OF FAILURE.—In either case described
in subclause (I) or (II) of clause (i), in the absence
of a voluntary license, the failure to obtain a compulsory license renders the making and distribution of
phonorecords by means of digital phonorecord delivery
actionable as acts of infringement under section 501
and subject to the remedies provided by sections 502
through 506.’’;
(3) by amending subsection (c) to read as follows:
‘‘(c) GENERAL CONDITIONS APPLICABLE TO COMPULSORY
LICENSE.—
‘‘(1) ROYALTY PAYABLE UNDER COMPULSORY LICENSE.—
‘‘(A) IDENTIFICATION REQUIREMENT.—To be entitled to
receive royalties under a compulsory license obtained under
subsection (b)(1) the copyright owner must be identified
in the registration or other public records of the Copyright
Office. The owner is entitled to royalties for phonorecords
made and distributed after being so identified, but is not
entitled to recover for any phonorecords previously made
and distributed.
‘‘(B) ROYALTY FOR PHONORECORDS OTHER THAN DIGITAL
PHONORECORD
DELIVERIES.—Except
as provided by
subparagraph (A), for every phonorecord made and distributed under a compulsory license under subsection (a) other
than by means of digital phonorecord delivery, with respect
to each work embodied in the phonorecord, the royalty
shall be the royalty prescribed under subparagraphs (D)
through (F), paragraph (2)(A), and chapter 8. For purposes
of this subparagraph, a phonorecord is considered ‘distributed’ if the person exercising the compulsory license has
voluntarily and permanently parted with its possession.
‘‘(C) ROYALTY FOR DIGITAL PHONORECORD DELIVERIES.—
For every digital phonorecord delivery of a musical work
made under a compulsory license under this section, the
royalty payable shall be the royalty prescribed under subparagraphs (D) through (F), paragraph (2)(A), and chapter
8.
‘‘(D) AUTHORITY TO NEGOTIATE.—Notwithstanding any
provision of the antitrust laws, any copyright owners of
nondramatic musical works and any persons entitled to
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obtain a compulsory license under subsection (a) may negotiate and agree upon the terms and rates of royalty payments under this section and the proportionate division
of fees paid among copyright owners, and may designate
common agents on a nonexclusive basis to negotiate, agree
to, pay or receive such royalty payments. Such authority
to negotiate the terms and rates of royalty payments
includes, but is not limited to, the authority to negotiate
the year during which the royalty rates prescribed under
this subparagraph, subparagraphs (E) and (F), paragraph
(2)(A), and chapter 8 shall next be determined.
‘‘(E) DETERMINATION OF REASONABLE RATES AND
TERMS.—Proceedings under chapter 8 shall determine
reasonable rates and terms of royalty payments for the
activities specified by this section during the period beginning with the effective date of such rates and terms, but
not earlier than January 1 of the second year following
the year in which the petition requesting the proceeding
is filed, and ending on the effective date of successor rates
and terms, or such other period as the parties may agree.
Any copyright owners of nondramatic musical works and
any persons entitled to obtain a compulsory license under
subsection (a) may submit to the Copyright Royalty Judges
licenses covering such activities. The parties to each proceeding shall bear their own costs.
‘‘(F) SCHEDULE OF REASONABLE RATES.—The schedule
of reasonable rates and terms determined by the Copyright
Royalty Judges shall, subject to paragraph (2)(A), be
binding on all copyright owners of nondramatic musical
works and persons entitled to obtain a compulsory license
under subsection (a) during the period specified in subparagraph (E), such other period as may be determined pursuant to subparagraphs (D) and (E), or such other period
as the parties may agree. The Copyright Royalty Judges
shall establish rates and terms that most clearly represent
the rates and terms that would have been negotiated in
the marketplace between a willing buyer and a willing
seller. In determining such rates and terms for digital
phonorecord deliveries, the Copyright Royalty Judges shall
base their decision on economic, competitive, and programming information presented by the parties, including—
‘‘(i) whether use of the compulsory licensee’s
service may substitute for or may promote the sales
of phonorecords or otherwise may interfere with or
may enhance the musical work copyright owner’s other
streams of revenue from its musical works; and
‘‘(ii) the relative roles of the copyright owner and
the compulsory licensee in the copyrighted work and
the service made available to the public with respect
to the relative creative contribution, technological contribution, capital investment, cost, and risk.
‘‘(2) ADDITIONAL TERMS AND CONDITIONS.—
‘‘(A) VOLUNTARY LICENSES AND CONTRACTUAL ROYALTY
RATES.—
‘‘(i) IN GENERAL.—License agreements voluntarily
negotiated at any time between one or more copyright
owners of nondramatic musical works and one or more
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persons entitled to obtain a compulsory license under
subsection (a) shall be given effect in lieu of any determination by the Copyright Royalty Judges. Subject
to clause (ii), the royalty rates determined pursuant
to subparagraphs (E) and (F) of paragraph (1) shall
be given effect as to digital phonorecord deliveries in
lieu of any contrary royalty rates specified in a contract
pursuant to which a recording artist who is the author
of a nondramatic musical work grants a license under
that person’s exclusive rights in the musical work
under paragraphs (1) and (3) of section 106 or commits
another person to grant a license in that musical work
under paragraphs (1) and (3) of section 106, to a person
desiring to fix in a tangible medium of expression
a sound recording embodying the musical work.
‘‘(ii) APPLICABILITY.—The second sentence of clause
(i) shall not apply to—
‘‘(I) a contract entered into on or before June
22, 1995, and not modified thereafter for the purpose of reducing the royalty rates determined
pursuant to subparagraphs (E) and (F) of paragraph (1) or of increasing the number of musical
works within the scope of the contract covered
by the reduced rates, except if a contract entered
into on or before June 22, 1995, is modified thereafter for the purpose of increasing the number
of musical works within the scope of the contract,
any contrary royalty rates specified in the contract
shall be given effect in lieu of royalty rates determined pursuant to subparagraphs (E) and (F) of
paragraph (1) for the number of musical works
within the scope of the contract as of June 22,
1995; and
‘‘(II) a contract entered into after the date
that the sound recording is fixed in a tangible
medium of expression substantially in a form
intended for commercial release, if at the time
the contract is entered into, the recording artist
retains the right to grant licenses as to the musical
work under paragraphs (1) and (3) of section 106.
‘‘(B) SOUND RECORDING INFORMATION.—Except as provided in section 1002(e), a digital phonorecord delivery
licensed under this paragraph shall be accompanied by
the information encoded in the sound recording, if any,
by or under the authority of the copyright owner of that
sound recording, that identifies the title of the sound
recording, the featured recording artist who performs on
the sound recording, and related information, including
information concerning the underlying musical work and
its writer.
‘‘(C) INFRINGEMENT REMEDIES.—
‘‘(i) IN GENERAL.—A digital phonorecord delivery
of a sound recording is actionable as an act of infringement under section 501, and is fully subject to the
remedies provided by sections 502 through 506,
unless—
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‘‘(I) the digital phonorecord delivery has been
authorized by the sound recording copyright
owner; and
‘‘(II) the entity making the digital phonorecord
delivery has obtained a compulsory license under
subsection (a) or has otherwise been authorized
by the musical work copyright owner, or by a
record company pursuant to an individual
download license, to make and distribute
phonorecords of each musical work embodied in
the sound recording by means of digital phonorecord delivery.
‘‘(ii) OTHER REMEDIES.—Any cause of action under
this subparagraph shall be in addition to those available to the owner of the copyright in the nondramatic
musical work under subparagraph (J) and section
106(4) and the owner of the copyright in the sound
recording under section 106(6).
‘‘(D) LIABILITY OF SOUND RECORDING OWNERS.—The
liability of the copyright owner of a sound recording for
infringement of the copyright in a nondramatic musical
work embodied in the sound recording shall be determined
in accordance with applicable law, except that the owner
of a copyright in a sound recording shall not be liable
for a digital phonorecord delivery by a third party if the
owner of the copyright in the sound recording does not
license the distribution of a phonorecord of the nondramatic
musical work.
‘‘(E) RECORDING DEVICES AND MEDIA.—Nothing in section 1008 shall be construed to prevent the exercise of
the rights and remedies allowed by this paragraph,
subparagraph (J), and chapter 5 in the event of a digital
phonorecord delivery, except that no action alleging
infringement of copyright may be brought under this title
against a manufacturer, importer or distributor of a digital
audio recording device, a digital audio recording medium,
an analog recording device, or an analog recording medium,
or against a consumer, based on the actions described
in such section.
‘‘(F) PRESERVATION OF RIGHTS.—Nothing in this section
annuls or limits—
‘‘(i) the exclusive right to publicly perform a sound
recording or the musical work embodied therein,
including by means of a digital transmission, under
paragraphs (4) and (6) of section 106;
‘‘(ii) except for compulsory licensing under the
conditions specified by this section, the exclusive rights
to reproduce and distribute the sound recording and
the musical work embodied therein under paragraphs
(1) and (3) of section 106, including by means of a
digital phonorecord delivery; or
‘‘(iii) any other rights under any other provision
of section 106, or remedies available under this title,
as such rights or remedies exist before, on, or after
the date of enactment of the Digital Performance Right
in Sound Recordings Act of 1995.
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‘‘(G) EXEMPT TRANSMISSIONS AND RETRANSMISSIONS.—
The provisions of this section concerning digital phonorecord deliveries shall not apply to any exempt transmissions or retransmissions under section 114(d)(1). The
exemptions created in section 114(d)(1) do not expand or
reduce the rights of copyright owners under paragraphs
(1) through (5) of section 106 with respect to such transmissions and retransmissions.
‘‘(H) DISTRIBUTION BY RENTAL, LEASE, OR LENDING.—
A compulsory license obtained under subsection (b)(1) to
make and distribute phonorecords includes the right of
the maker of such a phonorecord to distribute or authorize
distribution of such phonorecord, other than by means of
a digital phonorecord delivery, by rental, lease, or lending
(or by acts or practices in the nature of rental, lease,
or lending). With respect to each nondramatic musical work
embodied in the phonorecord, the royalty shall be a proportion of the revenue received by the compulsory licensee
from every such act of distribution of the phonorecord
under this clause equal to the proportion of the revenue
received by the compulsory licensee from distribution of
the phonorecord under subsection (a)(1)(A)(ii)(II) that is
payable by a compulsory licensee under that clause and
under chapter 8. The Register of Copyrights shall issue
regulations to carry out the purpose of this subparagraph.
‘‘(I) PAYMENT OF ROYALTIES AND STATEMENTS OF
ACCOUNT.—Except as provided in paragraphs (4)(A)(i) and
(10)(B) of subsection (d), royalty payments shall be made
on or before the twentieth day of each month and shall
include all royalties for the month next preceding. Each
monthly payment shall be made under oath and shall
comply with requirements that the Register of Copyrights
shall prescribe by regulation. The Register shall also prescribe regulations under which detailed cumulative annual
statements of account, certified by a certified public
accountant, shall be filed for every compulsory license
under subsection (a). The regulations covering both the
monthly and the annual statements of account shall prescribe the form, content, and manner of certification with
respect to the number of records made and the number
of records distributed.
‘‘(J) NOTICE OF DEFAULT AND TERMINATION OF COMPULSORY LICENSE.—In the case of a license obtained under
paragraph (1), (2)(A), or (3) of subsection (b), if the copyright owner does not receive the monthly payment and
the monthly and annual statements of account when due,
the owner may give written notice to the licensee that,
unless the default is remedied not later than 30 days
after the date on which the notice is sent, the compulsory
license will be automatically terminated. Such termination
renders either the making or the distribution, or both,
of all phonorecords for which the royalty has not been
paid, actionable as acts of infringement under section 501
and fully subject to the remedies provided by sections 502
through 506. In the case of a license obtained under subsection (b)(2)(B), license authority under the compulsory
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license may be terminated as provided in subsection
(d)(4)(E).’’;
(4) by amending subsection (d) to read as follows:
‘‘(d) BLANKET LICENSE FOR DIGITAL USES, MECHANICAL
LICENSING COLLECTIVE, AND DIGITAL LICENSEE COORDINATOR.—
‘‘(1) BLANKET LICENSE FOR DIGITAL USES.—
‘‘(A) IN GENERAL.—A digital music provider that qualifies for a compulsory license under subsection (a) may,
by complying with the terms and conditions of this subsection, obtain a blanket license from copyright owners
through the mechanical licensing collective to make and
distribute digital phonorecord deliveries of musical works
through one or more covered activities.
‘‘(B) INCLUDED ACTIVITIES.—A blanket license—
‘‘(i) covers all musical works (or shares of such
works) available for compulsory licensing under this
section for purposes of engaging in covered activities,
except as provided in subparagraph (C);
‘‘(ii) includes the making and distribution of server,
intermediate, archival, and incidental reproductions of
musical works that are reasonable and necessary for
the digital music provider to engage in covered activities licensed under this subsection, solely for the purpose of engaging in such covered activities; and
‘‘(iii) does not cover or include any rights or uses
other than those described in clauses (i) and (ii).
‘‘(C) OTHER LICENSES.—A voluntary license for covered
activities entered into by or under the authority of 1 or
more copyright owners and 1 or more digital music providers, or authority to make and distribute permanent
downloads of a musical work obtained by a digital music
provider from a sound recording copyright owner pursuant
to an individual download license, shall be given effect
in lieu of a blanket license under this subsection with
respect to the musical works (or shares thereof) covered
by such voluntary license or individual download authority
and the following conditions apply:
‘‘(i) Where a voluntary license or individual
download license applies, the license authority provided
under the blanket license shall exclude any musical
works (or shares thereof) subject to the voluntary
license or individual download license.
‘‘(ii) An entity engaged in covered activities under
a voluntary license or authority obtained pursuant to
an individual download license that is a significant
nonblanket licensee shall comply with paragraph
(6)(A).
‘‘(iii) The rates and terms of any voluntary license
shall be subject to the second sentence of clause (i)
and clause (ii) of subsection (c)(2)(A) and paragraph
(9)(C), as applicable.
‘‘(D) PROTECTION AGAINST INFRINGEMENT ACTIONS.—
A digital music provider that obtains and complies with
the terms of a valid blanket license under this subsection
shall not be subject to an action for infringement of the
exclusive rights provided by paragraphs (1) and (3) of section 106 under this title arising from use of a musical
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work (or share thereof) to engage in covered activities
authorized by such license, subject to paragraph (4)(E).
‘‘(E) OTHER REQUIREMENTS AND CONDITIONS APPLY.—
Except as expressly provided in this subsection, each
requirement, limitation, condition, privilege, right, and
remedy otherwise applicable to compulsory licenses under
this section shall apply to compulsory blanket licenses
under this subsection.
‘‘(2) AVAILABILITY OF BLANKET LICENSE.—
‘‘(A) PROCEDURE FOR OBTAINING LICENSE.—A digital
music provider may obtain a blanket license by submitting
a notice of license to the mechanical licensing collective
that specifies the particular covered activities in which
the digital music provider seeks to engage, as follows:
‘‘(i) The notice of license shall comply in form and
substance with requirements that the Register of Copyrights shall establish by regulation.
‘‘(ii) Unless rejected in writing by the mechanical
licensing collective not later than 30 calendar days
after the date on which the mechanical licensing collective receives the notice, the blanket license shall be
effective as of the date on which the notice of license
was sent by the digital music provider, as shown by
a physical or electronic record.
‘‘(iii) A notice of license may only be rejected by
the mechanical licensing collective if—
‘‘(I) the digital music provider or notice of
license does not meet the requirements of this
section or applicable regulations, in which case
the requirements at issue shall be specified with
reasonable particularity in the notice of rejection;
or
‘‘(II) the digital music provider has had a
blanket license terminated by the mechanical
licensing collective during the 3-year period preceding the date on which the mechanical licensing
collective receives the notice pursuant to paragraph (4)(E).
‘‘(iv) If a notice of license is rejected under clause
(iii)(I), the digital music provider shall have 30 calendar days after receipt of the notice of rejection to
cure any deficiency and submit an amended notice
of license to the mechanical licensing collective. If the
deficiency has been cured, the mechanical licensing
collective shall so confirm in writing, and the license
shall be effective as of the date that the original notice
of license was provided by the digital music provider.
‘‘(v) A digital music provider that believes a notice
of license was improperly rejected by the mechanical
licensing collective may seek review of such rejection
in an appropriate district court of the United States.
The district court shall determine the matter de novo
based on the record before the mechanical licensing
collective and any additional evidence presented by
the parties.
‘‘(B) BLANKET LICENSE EFFECTIVE DATE.—Blanket
licenses shall be made available by the mechanical licensing
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collective on and after the license availability date. No
such license shall be effective prior to the license availability date.
‘‘(3) MECHANICAL LICENSING COLLECTIVE.—
‘‘(A) IN GENERAL.—The mechanical licensing collective
shall be a single entity that—
‘‘(i) is a nonprofit entity, not owned by any other
entity, that is created by copyright owners to carry
out responsibilities under this subsection;
‘‘(ii) is endorsed by, and enjoys substantial support
from, musical work copyright owners that together represent the greatest percentage of the licensor market
for uses of such works in covered activities, as measured over the preceding 3 full calendar years;
‘‘(iii) is able to demonstrate to the Register of Copyrights that the entity has, or will have prior to the
license availability date, the administrative and
technological capabilities to perform the required functions of the mechanical licensing collective under this
subsection and that is governed by a board of directors
in accordance with subparagraph (D)(i); and
‘‘(iv) has been designated by the Register of Copyrights, with the approval of the Librarian of Congress
pursuant to section 702, in accordance with subparagraph (B).
‘‘(B) DESIGNATION OF MECHANICAL LICENSING COLLECTIVE.—
‘‘(i) INITIAL DESIGNATION.—Not later than 270 days
after the enactment date, the Register of Copyrights
shall initially designate the mechanical licensing collective as follows:
‘‘(I) Not later than 90 calendar days after the
enactment date, the Register shall publish notice
in the Federal Register soliciting information to
assist in identifying the appropriate entity to serve
as the mechanical licensing collective, including
the name and affiliation of each member of the
board of directors described under subparagraph
(D)(i) and each committee established pursuant
to clauses (iii), (iv), and (v) of subparagraph (D).
‘‘(II) After reviewing the information requested
under subclause (I) and making a designation, the
Register shall publish notice in the Federal Register setting forth—
‘‘(aa) the identity of and contact information for the mechanical licensing collective;
and
‘‘(bb) the reasons for the designation.
‘‘(ii) PERIODIC REVIEW OF DESIGNATION.—Following
the initial designation of the mechanical licensing
collective, the Register shall, every 5 years, beginning
with the fifth full calendar year to commence after
the initial designation, publish notice in the Federal
Register in the month of January soliciting information
concerning whether the existing designation should be
continued, or a different entity meeting the criteria
described in clauses (i) through (iii) of subparagraph
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(A) shall be designated. Following publication of such
notice, the Register shall—
‘‘(I) after reviewing the information submitted
and conducting additional proceedings as appropriate, publish notice in the Federal Register of
a continuing designation or new designation of
the mechanical licensing collective, as the case
may be, and the reasons for such a designation,
with any new designation to be effective as of
the first day of a month that is not less than
6 months and not longer than 9 months after
the date on which the Register publishes the
notice, as specified by the Register; and
‘‘(II) if a new entity is designated as the
mechanical licensing collective, adopt regulations
to govern the transfer of licenses, funds, records,
data, and administrative responsibilities from the
existing mechanical licensing collective to the new
entity.
‘‘(iii) CLOSEST ALTERNATIVE DESIGNATION.—If the
Register is unable to identify an entity that fulfills
each of the qualifications set forth in clauses (i) through
(iii) of subparagraph (A), the Register shall designate
the entity that most nearly fulfills such qualifications
for purposes of carrying out the responsibilities of the
mechanical licensing collective.
‘‘(C) AUTHORITIES AND FUNCTIONS.—
‘‘(i) IN GENERAL.—The mechanical licensing collective is authorized to perform the following functions,
subject to more particular requirements as described
in this subsection:
‘‘(I) Offer and administer blanket licenses,
including receipt of notices of license and reports
of usage from digital music providers.
‘‘(II) Collect and distribute royalties from digital music providers for covered activities.
‘‘(III) Engage in efforts to identify musical
works (and shares of such works) embodied in
particular sound recordings, and to identify and
locate the copyright owners of such musical works
(and shares of such works).
‘‘(IV) Maintain the musical works database
and other information relevant to the administration of licensing activities under this section.
‘‘(V) Administer a process by which copyright
owners can claim ownership of musical works (and
shares of such works), and a process by which
royalties for works for which the owner is not
identified or located are equitably distributed to
known copyright owners.
‘‘(VI) Administer collections of the administrative assessment from digital music providers and
significant nonblanket licensees, including receipt
of notices of nonblanket activity.
‘‘(VII) Invest in relevant resources, and
arrange for services of outside vendors and others,
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to support the activities of the mechanical licensing
collective.
‘‘(VIII) Engage in legal and other efforts to
enforce rights and obligations under this subsection, including by filing bankruptcy proofs of
claims for amounts owed under licenses, and acting
in coordination with the digital licensee coordinator.
‘‘(IX) Initiate and participate in proceedings
before the Copyright Royalty Judges to establish
the administrative assessment under this subsection.
‘‘(X) Initiate and participate in proceedings
before the Copyright Office with respect to activities under this subsection.
‘‘(XI) Gather and provide documentation for
use in proceedings before the Copyright Royalty
Judges to set rates and terms under this section.
‘‘(XII) Maintain records of the activities of the
mechanical licensing collective and engage in and
respond to audits described in this subsection.
‘‘(XIII) Engage in such other activities as may
be necessary or appropriate to fulfill the responsibilities of the mechanical licensing collective
under this subsection.
‘‘(ii) RESTRICTIONS CONCERNING LICENSING AND
ADMINISTRATIVE ACTIVITIES.—With respect to the
administration of licenses, except as provided in
clauses (i) and (iii) and subparagraph (E)(v), the
mechanical licensing collective may only—
‘‘(I) issue blanket licenses pursuant to subsection (d)(1); and
‘‘(II) administer blanket licenses for reproduction or distribution rights in musical works for
covered activities, including collecting and distributing royalties, pursuant to blanket licenses.
‘‘(iii) ADDITIONAL ADMINISTRATIVE ACTIVITIES.—
Subject to paragraph (11)(C), the mechanical licensing
collective may also administer, including by collecting
and distributing royalties, voluntary licenses issued
by, or individual download licenses obtained from,
copyright owners only for reproduction or distribution
rights in musical works for covered activities, for which
the mechanical licensing collective shall charge reasonable fees for such services.
‘‘(iv) RESTRICTION ON LOBBYING.—The mechanical
licensing collective may not engage in government lobbying activities, but may engage in the activities
described in subclauses (IX), (X), and (XI) of clause
(i).
‘‘(D) GOVERNANCE.—
‘‘(i) BOARD OF DIRECTORS.—The mechanical
licensing collective shall have a board of directors consisting of 14 voting members and 3 nonvoting members,
as follows:
‘‘(I) Ten voting members shall be representatives of music publishers—
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‘‘(aa) to which songwriters have assigned
exclusive rights of reproduction and distribution of musical works with respect to covered
activities; and
‘‘(bb) none of which may be owned by,
or under common control with, any other board
member.
‘‘(II) Four voting members shall be professional
songwriters who have retained and exercise exclusive rights of reproduction and distribution with
respect to covered activities with respect to musical
works they have authored.
‘‘(III) One nonvoting member shall be a representative of the nonprofit trade association of
music publishers that represents the greatest
percentage of the licensor market for uses of
musical works in covered activities, as measured
for the 3-year period preceding the date on which
the member is appointed.
‘‘(IV) One nonvoting member shall be a representative of the digital licensee coordinator, provided that a digital licensee coordinator has been
designated pursuant to paragraph (5)(B). Otherwise, the nonvoting member shall be the nonprofit
trade association of digital licensees that represents the greatest percentage of the licensee
market for uses of musical works in covered activities, as measured over the preceding 3 full calendar
years.
‘‘(V) One nonvoting member shall be a representative of a nationally recognized nonprofit
trade association whose primary mission is
advocacy on behalf of songwriters in the United
States.
‘‘(ii) BYLAWS.—
‘‘(I) ESTABLISHMENT.—Not later than 1 year
after the date on which the mechanical licensing
collective is initially designated by the Register
of Copyrights under subparagraph (B)(i), the collective shall establish bylaws to determine issues
relating to the governance of the collective,
including, but not limited to—
‘‘(aa) the length of the term for each
member of the board of directors;
‘‘(bb) the staggering of the terms of the
members of the board of directors;
‘‘(cc) a process for filling a seat on the
board of directors that is vacated before the
end of the term with respect to that seat;
‘‘(dd) a process for electing a member to
the board of directors; and
‘‘(ee) a management structure for daily
operation of the collective.
‘‘(II) PUBLIC AVAILABILITY.—The mechanical
licensing collective shall make the bylaws established under subclause (I) available to the public.
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‘‘(iii) BOARD MEETINGS.—The board of directors
shall meet not less frequently than biannually and
discuss matters pertinent to the operations of the
mechanical licensing collective, including the mechanical licensing collective budget.
‘‘(iv) OPERATIONS ADVISORY COMMITTEE.—The
board of directors of the mechanical licensing collective
shall establish an operations advisory committee consisting of not fewer than 6 members to make recommendations to the board of directors concerning the
operations of the mechanical licensing collective,
including the efficient investment in and deployment
of information technology and data resources. Such
committee shall have an equal number of members
of the committee who are—
‘‘(I) musical work copyright owners who are
appointed by the board of directors of the mechanical licensing collective; and
‘‘(II) representatives of digital music providers
who are appointed by the digital licensee coordinator.
‘‘(v) UNCLAIMED ROYALTIES OVERSIGHT COMMITTEE.—The board of directors of the mechanical
licensing collective shall establish and appoint an
unclaimed royalties oversight committee consisting of
10 members, 5 of which shall be musical work copyright owners and 5 of which shall be professional songwriters whose works are used in covered activities.
‘‘(vi) DISPUTE RESOLUTION COMMITTEE.—The board
of directors of the mechanical licensing collective shall
establish and appoint a dispute resolution committee
that shall—
‘‘(I) consist of not fewer than 6 members; and
‘‘(II) include an equal number of representatives of musical work copyright owners and professional songwriters.
‘‘(vii) MECHANICAL LICENSING COLLECTIVE ANNUAL
REPORT.—
‘‘(I) IN GENERAL.—Not later than June 30 of
each year commencing after the license availability
date, the mechanical licensing collective shall post,
and make available online for a period of not less
than 3 years, an annual report that sets forth
information regarding—
‘‘(aa) the operational and licensing practices of the collective;
‘‘(bb) how royalties are collected and
distributed;
‘‘(cc) budgeting and expenditures;
‘‘(dd) the collective total costs for the preceding calendar year;
‘‘(ee) the projected annual mechanical
licensing collective budget;
‘‘(ff) aggregated royalty receipts and payments;
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‘‘(gg) expenses that are more than 10 percent of the annual mechanical licensing collective budget; and
‘‘(hh) the efforts of the collective to locate
and identify copyright owners of unmatched
musical works (and shares of works).
‘‘(II) SUBMISSION.—On the date on which the
mechanical licensing collective posts each report
required under subclause (I), the collective shall
provide a copy of the report to the Register of
Copyrights.
‘‘(viii) INDEPENDENT OFFICERS.—An individual
serving as an officer of the mechanical licensing collective may not, at the same time, also be an employee
or agent of any member of the board of directors of
the collective or any entity represented by a member
of the board of directors, as described in clause (i).
‘‘(ix) OVERSIGHT AND ACCOUNTABILITY.—
‘‘(I) IN GENERAL.—The mechanical licensing
collective shall—
‘‘(aa) ensure that the policies and practices
of the collective are transparent and accountable;
‘‘(bb) identify a point of contact for publisher inquiries and complaints with timely
redress; and
‘‘(cc) establish an anti-comingling policy
for funds not collected under this section and
royalties collected under this section.
‘‘(II) AUDITS.—
‘‘(aa) IN GENERAL.—Beginning in the
fourth full calendar year that begins after the
initial designation of the mechanical licensing
collective by the Register of Copyrights under
subparagraph (B)(i), and in every fifth calendar year thereafter, the collective shall
retain a qualified auditor that shall—
‘‘(AA) examine the books, records, and
operations of the collective;
‘‘(BB) prepare a report for the board
of directors of the collective with respect
to the matters described in item (bb); and
‘‘(CC) not later than December 31 of
the year in which the qualified auditor
is retained, deliver the report described
in subitem (BB) to the board of directors
of the collective.
‘‘(bb) MATTERS ADDRESSED.—Each report
prepared under item (aa) shall address the
implementation and efficacy of procedures of
the mechanical licensing collective—
‘‘(AA) for the receipt, handling, and
distribution of royalty funds, including
any amounts held as unclaimed royalties;
‘‘(BB) to guard against fraud, abuse,
waste, and the unreasonable use of funds;
and
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‘‘(CC) to protect the confidentiality of
financial, proprietary, and other sensitive
information.
‘‘(cc) PUBLIC AVAILABILITY.—With respect
to each report prepared under item (aa), the
mechanical licensing collective shall—
‘‘(AA) submit the report to the Register of Copyrights; and
‘‘(BB) make the report available to
the public.
‘‘(E) MUSICAL WORKS DATABASE.—
‘‘(i) ESTABLISHMENT AND MAINTENANCE OF DATABASE.—The mechanical licensing collective shall establish and maintain a database containing information
relating to musical works (and shares of such works)
and, to the extent known, the identity and location
of the copyright owners of such works (and shares
thereof) and the sound recordings in which the musical
works are embodied. In furtherance of maintaining
such database, the mechanical licensing collective shall
engage in efforts to identify the musical works
embodied in particular sound recordings, as well as
to identify and locate the copyright owners of such
works (and shares thereof), and update such data as
appropriate.
‘‘(ii) MATCHED WORKS.—With respect to musical
works (and shares thereof) that have been matched
to copyright owners, the musical works database shall
include—
‘‘(I) the title of the musical work;
‘‘(II) the copyright owner of the work (or share
thereof), and the ownership percentage of that
owner;
‘‘(III) contact information for such copyright
owner;
‘‘(IV) to the extent reasonably available to the
mechanical licensing collective—
‘‘(aa) the international standard musical
work code for the work; and
‘‘(bb) identifying information for sound
recordings in which the musical work is
embodied, including the name of the sound
recording, featured artist, sound recording
copyright owner, producer, international
standard recording code, and other information commonly used to assist in associating
sound recordings with musical works; and
‘‘(V) such other information as the Register
of Copyrights may prescribe by regulation.
‘‘(iii) UNMATCHED WORKS.—With respect to
unmatched musical works (and shares of works) in
the database, the musical works database shall
include—
‘‘(I) to the extent reasonably available to the
mechanical licensing collective—
‘‘(aa) the title of the musical work;
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‘‘(bb) the ownership percentage for which
an owner has not been identified;
‘‘(cc) if a copyright owner has been identified but not located, the identity of such owner
and the ownership percentage of that owner;
‘‘(dd) identifying information for sound
recordings in which the work is embodied,
including sound recording name, featured
artist, sound recording copyright owner, producer, international standard recording code,
and other information commonly used to assist
in associating sound recordings with musical
works; and
‘‘(ee) any additional information reported
to the mechanical licensing collective that may
assist in identifying the work; and
‘‘(II) such other information relating to the
identity and ownership of musical works (and
shares of such works) as the Register of Copyrights
may prescribe by regulation.
‘‘(iv) SOUND RECORDING INFORMATION.—Each
musical work copyright owner with any musical work
listed in the musical works database shall engage in
commercially reasonable efforts to deliver to the
mechanical licensing collective, including for use in
the musical works database, to the extent such
information is not then available in the database,
information regarding the names of the sound
recordings in which that copyright owner’s musical
works (or shares thereof) are embodied, to the extent
practicable.
‘‘(v) ACCESSIBILITY OF DATABASE.—The musical
works database shall be made available to members
of the public in a searchable, online format, free of
charge. The mechanical licensing collective shall make
such database available in a bulk, machine-readable
format, through a widely available software application, to the following entities:
‘‘(I) Digital music providers operating under
the authority of valid notices of license, free of
charge.
‘‘(II) Significant nonblanket licensees in
compliance with their obligations under paragraph
(6), free of charge.
‘‘(III) Authorized vendors of the entities
described in subclauses (I) and (II), free of charge.
‘‘(IV) The Register of Copyrights, free of charge
(but the Register shall not treat such database
or any information therein as a Government
record).
‘‘(V) Any other person or entity for a fee not
to exceed the marginal cost to the mechanical
licensing collective of providing the database to
such person or entity.
‘‘(vi) ADDITIONAL REQUIREMENTS.—The Register of
Copyrights shall establish requirements by regulations
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to ensure the usability, interoperability, and usage
restrictions of the musical works database.
‘‘(F) NOTICES OF LICENSE AND NONBLANKET ACTIVITY.—
‘‘(i) NOTICES OF LICENSES.—The mechanical
licensing collective shall receive, review, and confirm
or reject notices of license from digital music providers,
as provided in paragraph (2)(A). The collective shall
maintain a current, publicly accessible list of blanket
licenses that includes contact information for the
licensees and the effective dates of such licenses.
‘‘(ii) NOTICES OF NONBLANKET ACTIVITY.—The
mechanical licensing collective shall receive notices of
nonblanket activity from significant nonblanket
licensees, as provided in paragraph (6)(A). The collective shall maintain a current, publicly accessible list
of notices of nonblanket activity that includes contact
information for significant nonblanket licensees and
the dates of receipt of such notices.
‘‘(G) COLLECTION AND DISTRIBUTION OF ROYALTIES.—
‘‘(i) IN GENERAL.—Upon receiving reports of usage
and payments of royalties from digital music providers
for covered activities, the mechanical licensing collective shall—
‘‘(I) engage in efforts to—
‘‘(aa) identify the musical works embodied
in sound recordings reflected in such reports,
and the copyright owners of such musical
works (and shares thereof);
‘‘(bb) confirm uses of musical works subject to voluntary licenses and individual
download licenses, and the corresponding pro
rata amounts to be deducted from royalties
that would otherwise be due under the blanket
license; and
‘‘(cc) confirm proper payment of royalties
due;
‘‘(II) distribute royalties to copyright owners
in accordance with the usage and other information contained in such reports, as well as the
ownership and other information contained in the
records of the collective; and
‘‘(III) deposit into an interest-bearing account,
as provided in subparagraph (H)(ii), royalties that
cannot be distributed due to—
‘‘(aa) an inability to identify or locate a
copyright owner of a musical work (or share
thereof); or
‘‘(bb) a pending dispute before the dispute
resolution committee of the mechanical
licensing collective.
‘‘(ii) OTHER COLLECTION EFFORTS.—Any royalties
recovered by the mechanical licensing collective as a
result of efforts to enforce rights or obligations under
a blanket license, including through a bankruptcy proceeding or other legal action, shall be distributed to
copyright owners based on available usage information
and in accordance with the procedures described in
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subclauses (I) and (II) of clause (i), on a pro rata
basis in proportion to the overall percentage recovery
of the total royalties owed, with any pro rata share
of royalties that cannot be distributed deposited in
an interest-bearing account as provided in subparagraph (H)(ii).
‘‘(H) HOLDING OF ACCRUED ROYALTIES.—
‘‘(i) HOLDING PERIOD.—The mechanical licensing
collective shall hold accrued royalties associated with
particular musical works (and shares of works) that
remain unmatched for a period of not less than 3
years after the date on which the funds were received
by the mechanical licensing collective, or not less than
3 years after the date on which the funds were accrued
by a digital music provider that subsequently transferred such funds to the mechanical licensing collective
pursuant to paragraph (10)(B), whichever period
expires sooner.
‘‘(ii) INTEREST-BEARING ACCOUNT.—Accrued royalties for unmatched works (and shares thereof) shall
be maintained by the mechanical licensing collective
in an interest-bearing account that earns monthly
interest—
‘‘(I) at the Federal, short-term rate; and
‘‘(II) that accrues for the benefit of copyright
owners entitled to payment of such accrued royalties.
‘‘(I) MUSICAL WORKS CLAIMING PROCESS.—When a copyright owner of an unmatched work (or share of a work)
has been identified and located in accordance with the
procedures of the mechanical licensing collective, the collective shall—
‘‘(i) update the musical works database and the
other records of the collective accordingly; and
‘‘(ii) provided that accrued royalties for the musical
work (or share thereof) have not yet been included
in a distribution pursuant to subparagraph (J)(i), pay
such accrued royalties and a proportionate amount
of accrued interest associated with that work (or share
thereof) to the copyright owner, accompanied by a
cumulative statement of account reflecting usage of
such work and accrued royalties based on information
provided by digital music providers to the mechanical
licensing collective.
‘‘(J) DISTRIBUTION OF UNCLAIMED ACCRUED ROYALTIES.—
‘‘(i) DISTRIBUTION PROCEDURES.—After the expiration of the prescribed holding period for accrued royalties provided in subparagraph (H)(i), the mechanical
licensing collective shall distribute such accrued royalties, along with a proportionate share of accrued
interest, to copyright owners identified in the records
of the collective, subject to the following requirements,
and in accordance with the policies and procedures
established under clause (ii):
‘‘(I) The first such distribution shall occur on
or after January 1 of the second full calendar
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year to commence after the license availability
date, with not less than 1 such distribution to
take place during each calendar year thereafter.
‘‘(II) Copyright owners’ payment shares for
unclaimed accrued royalties for particular
reporting periods shall be determined in a transparent and equitable manner based on data indicating the relative market shares of such copyright
owners as reflected in reports of usage provided
by digital music providers for covered activities
for the periods in question, including, in addition
to usage data provided to the mechanical licensing
collective, usage data provided to copyright owners
under voluntary licenses and individual download
licenses for covered activities, to the extent such
information is available to the mechanical
licensing collective. In furtherance of the determination of equitable market shares under this
subparagraph—
‘‘(aa) the mechanical licensing collective
may require copyright owners seeking distributions of unclaimed accrued royalties to
provide, or direct the provision of, information
concerning the usage of musical works under
voluntary licenses and individual download
licenses for covered activities; and
‘‘(bb) the mechanical licensing collective
shall take appropriate steps to safeguard the
confidentiality and security of usage, financial,
and other sensitive data used to compute
market shares in accordance with the confidentiality provisions prescribed by the Register of Copyrights under paragraph (12)(C).
‘‘(ii) ESTABLISHMENT OF DISTRIBUTION POLICIES.—
The unclaimed royalties oversight committee established under subparagraph (D)(v) shall establish policies and procedures for the distribution of unclaimed
accrued royalties and accrued interest in accordance
with this subparagraph, including the provision of
usage data to copyright owners to allocate payments
and credits to songwriters pursuant to clause (iv), subject to the approval of the board of directors of the
mechanical licensing collective.
‘‘(iii) PUBLIC NOTICE OF UNCLAIMED ACCRUED
ROYALTIES.—The
mechanical licensing collective
shall—
‘‘(I) maintain a publicly accessible online
facility with contact information for the collective
that lists unmatched musical works (and shares
of works), through which a copyright owner may
assert an ownership claim with respect to such
a work (and a share of such a work);
‘‘(II) engage in diligent, good-faith efforts to
publicize, throughout the music industry—
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‘‘(aa) the existence of the collective and
the ability to claim unclaimed accrued royalties for unmatched musical works (and shares
of such works) held by the collective;
‘‘(bb) the procedures by which copyright
owners may identify themselves and provide
contact, ownership, and other relevant
information to the collective in order to receive
payments of accrued royalties;
‘‘(cc) any transfer of accrued royalties for
musical works under paragraph (10)(B), not
later than 180 days after the date on which
the transfer is received; and
‘‘(dd) any pending distribution of
unclaimed accrued royalties and accrued
interest, not less than 90 days before the date
on which the distribution is made; and
‘‘(III) as appropriate, participate in music
industry conferences and events for the purpose
of publicizing the matters described in subclause
(II).
‘‘(iv) SONGWRITER PAYMENTS.—Copyright owners
that receive a distribution of unclaimed accrued royalties and accrued interest shall pay or credit a portion
to songwriters (or the authorized agents of songwriters)
on whose behalf the copyright owners license or administer musical works for covered activities, in accordance
with applicable contractual terms, but notwithstanding
any agreement to the contrary—
‘‘(I) such payments and credits to songwriters
shall be allocated in proportion to reported usage
of individual musical works by digital music providers during the reporting periods covered by the
distribution from the mechanical licensing collective; and
‘‘(II) in no case shall the payment or credit
to an individual songwriter be less than 50 percent
of the payment received by the copyright owner
attributable to usage of musical works (or shares
of works) of that songwriter.
‘‘(K) DISPUTE RESOLUTION.—The dispute resolution
committee established under subparagraph (D)(vi) shall
establish policies and procedures—
‘‘(i) for copyright owners to address in a timely
and equitable manner disputes relating to ownership
interests in musical works licensed under this section
and allocation and distribution of royalties by the
mechanical licensing collective, subject to the approval
of the board of directors of the mechanical licensing
collective;
‘‘(ii) that shall include a mechanism to hold disputed funds in accordance with the requirements
described in subparagraph (H)(ii) pending resolution
of the dispute; and
‘‘(iii) except as provided in paragraph (11)(D), that
shall not affect any legal or equitable rights or remedies available to any copyright owner or songwriter
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concerning ownership of, and entitlement to royalties
for, a musical work.
‘‘(L) VERIFICATION OF PAYMENTS BY MECHANICAL
LICENSING COLLECTIVE.—
‘‘(i) VERIFICATION PROCESS.—A copyright owner
entitled to receive payments of royalties for covered
activities from the mechanical licensing collective may,
individually or with other copyright owners, conduct
an audit of the mechanical licensing collective to verify
the accuracy of royalty payments by the mechanical
licensing collective to such copyright owner, as follows:
‘‘(I) A copyright owner may audit the mechanical licensing collective only once in a year for
any or all of the 3 calendar years preceding the
year in which the audit is commenced, and may
not audit records for any calendar year more than
once.
‘‘(II) The audit shall be conducted by a qualified auditor, who shall perform the audit during
the ordinary course of business by examining the
books, records, and data of the mechanical
licensing collective, according to generally accepted
auditing standards and subject to applicable confidentiality requirements prescribed by the Register of Copyrights under paragraph (12)(C).
‘‘(III) The mechanical licensing collective shall
make such books, records, and data available to
the qualified auditor and respond to reasonable
requests for relevant information, and shall use
commercially reasonable efforts to facilitate access
to relevant information maintained by third parties.
‘‘(IV) To commence the audit, any copyright
owner shall file with the Copyright Office a notice
of intent to conduct an audit of the mechanical
licensing collective, identifying the period of time
to be audited, and shall simultaneously deliver
a copy of such notice to the mechanical licensing
collective. The Register of Copyrights shall cause
the notice of audit to be published in the Federal
Register not later than 45 calendar days after
the date on which the notice is received.
‘‘(V) The qualified auditor shall determine the
accuracy of royalty payments, including whether
an underpayment or overpayment of royalties was
made by the mechanical licensing collective to each
auditing copyright owner, except that, before providing a final audit report to any such copyright
owner, the qualified auditor shall provide a tentative draft of the report to the mechanical
licensing collective and allow the mechanical
licensing collective a reasonable opportunity to
respond to the findings, including by clarifying
issues and correcting factual errors.
‘‘(VI) The auditing copyright owner or owners
shall bear the cost of the audit. In case of an
underpayment to any copyright owner, the
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mechanical licensing collective shall pay the
amounts of any such underpayment to such
auditing copyright owner, as appropriate. In case
of an overpayment by the mechanical licensing
collective, the mechanical licensing collective may
debit the account of the auditing copyright owner
or owners for such overpaid amounts, or such
owner or owners shall refund overpaid amounts
to the mechanical licensing collective, as appropriate.
‘‘(ii) ALTERNATIVE VERIFICATION PROCEDURES.—
Nothing in this subparagraph shall preclude a copyright owner and the mechanical licensing collective
from agreeing to audit procedures different from those
described in this subparagraph, except that a notice
of the audit shall be provided to and published by
the Copyright Office as described in clause (i)(IV).
‘‘(M) RECORDS OF MECHANICAL LICENSING COLLECTIVE.—
‘‘(i) RECORDS MAINTENANCE.—The mechanical
licensing collective shall ensure that all material
records of the operations of the mechanical licensing
collective, including those relating to notices of license,
the administration of the claims process of the mechanical licensing collective, reports of usage, royalty payments, receipt and maintenance of accrued royalties,
royalty distribution processes, and legal matters, are
preserved and maintained in a secure and reliable
manner, with appropriate commercially reasonable
safeguards against unauthorized access, copying, and
disclosure, and subject to the confidentiality requirements prescribed by the Register of Copyrights under
paragraph (12)(C) for a period of not less than 7 years
after the date of creation or receipt, whichever occurs
later.
‘‘(ii) RECORDS ACCESS.—The mechanical licensing
collective shall provide prompt access to electronic and
other records pertaining to the administration of a
copyright owner’s musical works upon reasonable written request of the owner or the authorized representative of the owner.
‘‘(4) TERMS AND CONDITIONS OF BLANKET LICENSE.—A
blanket license is subject to, and conditioned upon, the following
requirements:
‘‘(A) ROYALTY REPORTING AND PAYMENTS.—
‘‘(i) MONTHLY REPORTS AND PAYMENT.—A digital
music provider shall report and pay royalties to the
mechanical licensing collective under the blanket
license on a monthly basis in accordance with clause
(ii) and subsection (c)(2)(I), except that the monthly
reporting shall be due on the date that is 45 calendar
days, rather than 20 calendar days, after the end of
the monthly reporting period.
‘‘(ii) DATA TO BE REPORTED.—In reporting usage
of musical works to the mechanical licensing collective,
a digital music provider shall provide usage data for
musical works used under the blanket license and
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usage data for musical works used in covered activities
under voluntary licenses and individual download
licenses. In the report of usage, the digital music provider shall—
‘‘(I) with respect to each sound recording
embodying a musical work—
‘‘(aa) provide identifying information for
the sound recording, including sound recording
name, featured artist, and, to the extent
acquired by the digital music provider in
connection with its use of sound recordings
of musical works to engage in covered activities, including pursuant to subparagraph (B),
sound recording copyright owner, producer,
international standard recording code, and
other information commonly used in the
industry to identify sound recordings and
match them to the musical works the sound
recordings embody;
‘‘(bb) to the extent acquired by the digital
music provider in the metadata provided by
sound recording copyright owners or other
licensors of sound recordings in connection
with the use of sound recordings of musical
works to engage in covered activities,
including pursuant to subparagraph (B), provide information concerning authorship and
ownership of the applicable rights in the
musical work embodied in the sound recording
(including each songwriter, publisher name,
and respective ownership share) and the international standard musical work code; and
‘‘(cc) provide the number of digital phonorecord deliveries of the sound recording,
including limited downloads and interactive
streams;
‘‘(II) identify and provide contact information
for all musical work copyright owners for works
embodied in sound recordings as to which a voluntary license, rather than the blanket license,
is in effect with respect to the uses being reported;
and
‘‘(III) provide such other information as the
Register of Copyrights shall require by regulation.
‘‘(iii) FORMAT AND MAINTENANCE OF REPORTS.—
Reports of usage provided by digital music providers
to the mechanical licensing collective shall be in a
machine-readable format that is compatible with the
information technology systems of the mechanical
licensing collective and meets the requirements of regulations adopted by the Register of Copyrights. The
Register shall also adopt regulations setting forth
requirements under which records of use shall be maintained and made available to the mechanical licensing
collective by digital music providers engaged in covered
activities under a blanket license.

dkrause on DSKBC28HB2PROD with PUBLAWS

Regulations.

VerDate Sep 11 2014

15:33 Sep 16, 2019

Jkt 089139

PO 00264

Frm 00026

Fmt 6580

Sfmt 6581

E:\PUBLAW\PUBL264.115

PUBL264

dkrause on DSKBC28HB2PROD with PUBLAWS

PUBLIC LAW 115–264—OCT. 11, 2018

132 STAT. 3701

‘‘(iv) ADOPTION OF REGULATIONS.—The Register of
Copyrights shall adopt regulations—
‘‘(I) setting forth requirements under which
records of use shall be maintained and made available to the mechanical licensing collective by digital music providers engaged in covered activities
under a blanket license; and
‘‘(II) regarding adjustments to reports of usage
by digital music providers, including mechanisms
to account for overpayment and underpayment of
royalties in prior periods.
‘‘(B) COLLECTION OF SOUND RECORDING INFORMATION.—
A digital music provider shall engage in good-faith,
commercially reasonable efforts to obtain from sound
recording copyright owners and other licensors of sound
recordings made available through the service of such digital music provider information concerning—
‘‘(i) sound recording copyright owners, producers,
international standard recording codes, and other
information commonly used in the industry to identify
sound recordings and match them to the musical works
the sound recordings embody; and
‘‘(ii) the authorship and ownership of musical
works, including songwriters, publisher names, ownership shares, and international standard musical work
codes.
‘‘(C) PAYMENT OF ADMINISTRATIVE ASSESSMENT.—A digital music provider and any significant nonblanket licensee
shall pay the administrative assessment established under
paragraph (7)(D) in accordance with this subsection and
applicable regulations.
‘‘(D) VERIFICATION OF PAYMENTS BY DIGITAL MUSIC PROVIDERS.—
‘‘(i) VERIFICATION PROCESS.—The mechanical
licensing collective may conduct an audit of a digital
music provider operating under the blanket license
to verify the accuracy of royalty payments by the digital
music provider to the mechanical licensing collective
as follows:
‘‘(I) The mechanical licensing collective may
commence an audit of a digital music provider
not more frequently than once in any 3-calendaryear period to cover a verification period of not
more than the 3 full calendar years preceding the
date of commencement of the audit, and such audit
may not audit records for any such 3-year
verification period more than once.
‘‘(II) The audit shall be conducted by a qualified auditor, who shall perform the audit during
the ordinary course of business by examining the
books, records, and data of the digital music provider, according to generally accepted auditing
standards and subject to applicable confidentiality
requirements prescribed by the Register of Copyrights under paragraph (12)(C).
‘‘(III) The digital music provider shall make
such books, records, and data available to the
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qualified auditor and respond to reasonable
requests for relevant information, and shall use
commercially reasonable efforts to provide access
to relevant information maintained with respect
to a digital music provider by third parties.
‘‘(IV) To commence the audit, the mechanical
licensing collective shall file with the Copyright
Office a notice of intent to conduct an audit of
the digital music provider, identifying the period
of time to be audited, and shall simultaneously
deliver a copy of such notice to the digital music
provider. The Register of Copyrights shall cause
the notice of audit to be published in the Federal
Register not later than 45 calendar days after
the date on which notice is received.
‘‘(V) The qualified auditor shall determine the
accuracy of royalty payments, including whether
an underpayment or overpayment of royalties was
made by the digital music provider to the mechanical licensing collective, except that, before providing a final audit report to the mechanical
licensing collective, the qualified auditor shall provide a tentative draft of the report to the digital
music provider and allow the digital music provider a reasonable opportunity to respond to the
findings, including by clarifying issues and correcting factual errors.
‘‘(VI) The mechanical licensing collective shall
pay the cost of the audit, unless the qualified
auditor determines that there was an underpayment by the digital music provider of not less
than 10 percent, in which case the digital music
provider shall bear the reasonable costs of the
audit, in addition to paying the amount of any
underpayment to the mechanical licensing collective. In case of an overpayment by the digital
music provider, the mechanical licensing collective
shall provide a credit to the account of the digital
music provider.
‘‘(VII) A digital music provider may not assert
section 507 or any other Federal or State statute
of limitations, doctrine of laches or estoppel, or
similar provision as a defense to a legal action
arising from an audit under this subparagraph
if such legal action is commenced not more than
6 years after the commencement of the audit that
is the basis for such action.
‘‘(ii) ALTERNATIVE VERIFICATION PROCEDURES.—
Nothing in this subparagraph shall preclude the
mechanical licensing collective and a digital music provider from agreeing to audit procedures different from
those described in this subparagraph, except that a
notice of the audit shall be provided to and published
by the Copyright Office as described in clause (i)(IV).
‘‘(E) DEFAULT UNDER BLANKET LICENSE.—
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‘‘(i) CONDITIONS OF DEFAULT.—A digital music provider shall be in default under a blanket license if
the digital music provider—
‘‘(I) fails to provide 1 or more monthly reports
of usage to the mechanical licensing collective
when due;
‘‘(II) fails to make a monthly royalty or late
fee payment to the mechanical licensing collective
when due, in all or material part;
‘‘(III) provides 1 or more monthly reports of
usage to the mechanical licensing collective that,
on the whole, is or are materially deficient as
a result of inaccurate, missing, or unreadable data,
where the correct data was available to the digital
music provider and required to be reported under
this section and applicable regulations;
‘‘(IV) fails to pay the administrative assessment as required under this subsection and
applicable regulations; or
‘‘(V) after being provided written notice by the
mechanical licensing collective, refuses to comply
with any other material term or condition of the
blanket license under this section for a period of
not less than 60 calendar days.
‘‘(ii) NOTICE OF DEFAULT AND TERMINATION.—In
case of a default by a digital music provider, the
mechanical licensing collective may proceed to terminate the blanket license of the digital music provider
as follows:
‘‘(I) The mechanical licensing collective shall
provide written notice to the digital music provider
describing with reasonable particularity the
default and advising that unless such default is
cured not later than 60 calendar days after the
date of the notice, the blanket license will automatically terminate at the end of that period.
‘‘(II) If the digital music provider fails to
remedy the default before the end of the 60-day
period described in subclause (I), the license shall
terminate without any further action on the part
of the mechanical licensing collective. Such termination renders the making of all digital phonorecord deliveries of all musical works (and shares
thereof) covered by the blanket license for which
the royalty or administrative assessment has not
been paid actionable as acts of infringement under
section 501 and subject to the remedies provided
by sections 502 through 506.
‘‘(iii) NOTICE TO COPYRIGHT OWNERS.—The mechanical licensing collective shall provide written notice
of any termination under this subparagraph to copyright owners of affected works.
‘‘(iv) REVIEW BY FEDERAL DISTRICT COURT.—A digital music provider that believes a blanket license was
improperly terminated by the mechanical licensing
collective may seek review of such termination in an
appropriate district court of the United States. The
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district court shall determine the matter de novo based
on the record before the mechanical licensing collective
and any additional supporting evidence presented by
the parties.
‘‘(5) DIGITAL LICENSEE COORDINATOR.—
‘‘(A) IN GENERAL.—The digital licensee coordinator
shall be a single entity that—
‘‘(i) is a nonprofit, not owned by any other entity,
that is created to carry out responsibilities under this
subsection;
‘‘(ii) is endorsed by and enjoys substantial support
from digital music providers and significant nonblanket
licensees that together represent the greatest percentage of the licensee market for uses of musical works
in covered activities, as measured over the preceding
3 calendar years;
‘‘(iii) is able to demonstrate that it has, or will
have prior to the license availability date, the administrative capabilities to perform the required functions
of the digital licensee coordinator under this subsection; and
‘‘(iv) has been designated by the Register of Copyrights, with the approval of the Librarian of Congress
pursuant to section 702, in accordance with subparagraph (B).
‘‘(B) DESIGNATION OF DIGITAL LICENSEE COORDINATOR.—
‘‘(i) INITIAL DESIGNATION.—The Register of Copyrights shall initially designate the digital licensee
coordinator not later than 270 days after the enactment
date, in accordance with the same procedure described
for designation of the mechanical licensing collective
in paragraph (3)(B)(i).
‘‘(ii) PERIODIC REVIEW OF DESIGNATION.—Following
the initial designation of the digital licensee coordinator, the Register of Copyrights shall, every 5 years,
beginning with the fifth full calendar year to commence
after the initial designation, determine whether the
existing designation should be continued, or a different
entity meeting the criteria described in clauses (i)
through (iii) of subparagraph (A) should be designated,
in accordance with the same procedure described for
the mechanical licensing collective in paragraph
(3)(B)(ii).
‘‘(iii) INABILITY TO DESIGNATE.—If the Register of
Copyrights is unable to identify an entity that fulfills
each of the qualifications described in clauses (i)
through (iii) of subparagraph (A) to serve as the digital
licensee coordinator, the Register may decline to designate a digital licensee coordinator. The determination
of the Register not to designate a digital licensee
coordinator shall not negate or otherwise affect any
provision of this subsection except to the limited extent
that a provision references the digital licensee coordinator. In such case, the reference to the digital licensee
coordinator shall be without effect unless and until
a new digital licensee coordinator is designated.
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‘‘(C) AUTHORITIES AND FUNCTIONS.—
‘‘(i) IN GENERAL.—The digital licensee coordinator
is authorized to perform the following functions, subject
to more particular requirements as described in this
subsection:
‘‘(I) Establish a governance structure, criteria
for membership, and any dues to be paid by its
members.
‘‘(II) Engage in efforts to enforce notice and
payment obligations with respect to the administrative assessment, including by receiving information from and coordinating with the mechanical
licensing collective.
‘‘(III) Initiate and participate in proceedings
before the Copyright Royalty Judges to establish
the administrative assessment under this subsection.
‘‘(IV) Initiate and participate in proceedings
before the Copyright Office with respect to activities under this subsection.
‘‘(V) Gather and provide documentation for use
in proceedings before the Copyright Royalty Judges
to set rates and terms under this section.
‘‘(VI) Maintain records of its activities.
‘‘(VII) Assist in publicizing the existence of
the mechanical licensing collective and the ability
of copyright owners to claim royalties for
unmatched musical works (and shares of works)
through the collective.
‘‘(VIII) Engage in such other activities as may
be necessary or appropriate to fulfill its responsibilities under this subsection.
‘‘(ii) RESTRICTION ON LOBBYING.—The digital
licensee coordinator may not engage in government
lobbying activities, but may engage in the activities
described in subclauses (III), (IV), and (V) of clause
(i).
‘‘(iii) ASSISTANCE WITH PUBLICITY FOR UNCLAIMED
ROYALTIES.—The digital licensee coordinator shall
make reasonable, good-faith efforts to assist the
mechanical licensing collective in the efforts of the
collective to locate and identify copyright owners of
unmatched musical works (and shares of such works)
by encouraging digital music providers to publicize the
existence of the collective and the ability of copyright
owners to claim unclaimed accrued royalties, including
by—
‘‘(I) posting contact information for the collective at reasonably prominent locations on digital
music provider websites and applications; and
‘‘(II) conducting in-person outreach activities
with songwriters.
‘‘(6) REQUIREMENTS FOR SIGNIFICANT NONBLANKET
LICENSEES.—
‘‘(A) IN GENERAL.—
‘‘(i) NOTICE OF ACTIVITY.—Not later than 45 calendar days after the license availability date, or 45

VerDate Sep 11 2014

15:33 Sep 16, 2019

Jkt 089139

PO 00264

Frm 00031

Fmt 6580

Sfmt 6581

E:\PUBLAW\PUBL264.115

Criteria.

Proceedings.

Proceedings.

Web posting.

Deadline.

PUBL264

132 STAT. 3706

calendar days after the end of the first full calendar
month in which an entity initially qualifies as a significant nonblanket licensee, whichever occurs later, a
significant nonblanket licensee shall submit a notice
of nonblanket activity to the mechanical licensing
collective. The notice of nonblanket activity shall
comply in form and substance with requirements that
the Register of Copyrights shall establish by regulation,
and a copy shall be made available to the digital
licensee coordinator.
‘‘(ii) REPORTING AND PAYMENT OBLIGATIONS.—The
notice of nonblanket activity submitted to the mechanical licensing collective shall be accompanied by a
report of usage that contains the information described
in paragraph (4)(A)(ii), as well as any payment of the
administrative assessment required under this subsection and applicable regulations. Thereafter, subject
to clause (iii), a significant nonblanket licensee shall
continue to provide monthly reports of usage, accompanied by any required payment of the administrative
assessment, to the mechanical licensing collective. Such
reports and payments shall be submitted not later
than 45 calendar days after the end of the calendar
month being reported.
‘‘(iii) DISCONTINUATION OF OBLIGATIONS.—An
entity that has submitted a notice of nonblanket
activity to the mechanical licensing collective that has
ceased to qualify as a significant nonblanket licensee
may so notify the collective in writing. In such case,
as of the calendar month in which such notice is provided, such entity shall no longer be required to provide
reports of usage or pay the administrative assessment,
but if such entity later qualifies as a significant nonblanket licensee, such entity shall again be required
to comply with clauses (i) and (ii).
‘‘(B) REPORTING BY MECHANICAL LICENSING COLLECTIVE
TO DIGITAL LICENSEE COORDINATOR.—
‘‘(i) MONTHLY REPORTS OF NONCOMPLIANT
LICENSEES.—The mechanical licensing collective shall
provide monthly reports to the digital licensee coordinator setting forth any significant nonblanket licensees
of which the collective is aware that have failed to
comply with subparagraph (A).
‘‘(ii) TREATMENT OF CONFIDENTIAL INFORMATION.—
The mechanical licensing collective and digital licensee
coordinator shall take appropriate steps to safeguard
the confidentiality and security of financial and other
sensitive data shared under this subparagraph, in
accordance with the confidentiality requirements prescribed by the Register of Copyrights under paragraph
(12)(C).
‘‘(C) LEGAL ENFORCEMENT EFFORTS.—
‘‘(i) FEDERAL COURT ACTION.—Should the mechanical licensing collective or digital licensee coordinator
become aware that a significant nonblanket licensee
has failed to comply with subparagraph (A), either
may commence an action in an appropriate district
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court of the United States for damages and injunctive
relief. If the significant nonblanket licensee is found
liable, the court shall, absent a finding of excusable
neglect, award damages in an amount equal to three
times the total amount of the unpaid administrative
assessment and, notwithstanding anything to the contrary in section 505, reasonable attorney’s fees and
costs, as well as such other relief as the court determines appropriate. In all other cases, the court shall
award relief as appropriate. Any recovery of damages
shall be payable to the mechanical licensing collective
as an offset to the collective total costs.
‘‘(ii) STATUTE OF LIMITATIONS FOR ENFORCEMENT
ACTION.—Any action described in this subparagraph
shall be commenced within the time period described
in section 507(b).
‘‘(iii) OTHER RIGHTS AND REMEDIES PRESERVED.—
The ability of the mechanical licensing collective or
digital licensee coordinator to bring an action under
this subparagraph shall in no way alter, limit or negate
any other right or remedy that may be available to
any party at law or in equity.
‘‘(7) FUNDING OF MECHANICAL LICENSING COLLECTIVE.—
‘‘(A) IN GENERAL.—The collective total costs shall be
funded by—
‘‘(i) an administrative assessment, as such assessment is established by the Copyright Royalty Judges
pursuant to subparagraph (D) from time to time, to
be paid by—
‘‘(I) digital music providers that are engaged,
in all or in part, in covered activities pursuant
to a blanket license; and
‘‘(II) significant nonblanket licensees; and
‘‘(ii) voluntary contributions from digital music providers and significant nonblanket licensees as may be
agreed with copyright owners.
‘‘(B) VOLUNTARY CONTRIBUTIONS.—
‘‘(i) AGREEMENTS CONCERNING CONTRIBUTIONS.—
Except as provided in clause (ii), voluntary contributions by digital music providers and significant nonblanket licensees shall be determined by private negotiation and agreement, and the following conditions
apply:
‘‘(I) The date and amount of each voluntary
contribution to the mechanical licensing collective
shall be documented in a writing signed by an
authorized agent of the mechanical licensing collective and the contributing party.
‘‘(II) Such agreement shall be made available
as required in proceedings before the Copyright
Royalty Judges to establish or adjust the administrative assessment in accordance with applicable
statutory and regulatory provisions and rulings
of the Copyright Royalty Judges.
‘‘(ii) TREATMENT OF CONTRIBUTIONS.—Each voluntary contribution described in clause (i) shall be
treated for purposes of an administrative assessment
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proceeding as an offset to the collective total costs
that would otherwise be recovered through the
administrative assessment. Any allocation or reallocation of voluntary contributions between or among individual digital music providers or significant nonblanket
licensees shall be a matter of private negotiation and
agreement among such parties and outside the scope
of the administrative assessment proceeding.
‘‘(C) INTERIM APPLICATION OF ACCRUED ROYALTIES.—
In the event that the administrative assessment, together
with any funding from voluntary contributions as provided
in subparagraphs (A) and (B), is inadequate to cover current collective total costs, the collective, with approval of
its board of directors, may apply unclaimed accrued royalties on an interim basis to defray such costs, subject to
future reimbursement of such royalties from future collections of the assessment.
‘‘(D) DETERMINATION OF ADMINISTRATIVE ASSESSMENT.—
‘‘(i) ADMINISTRATIVE ASSESSMENT TO COVER
COLLECTIVE TOTAL COSTS.—The administrative assessment shall be used solely and exclusively to fund the
collective total costs.
‘‘(ii) SEPARATE PROCEEDING BEFORE COPYRIGHT
ROYALTY JUDGES.—The amount and terms of the
administrative assessment shall be determined and
established in a separate and independent proceeding
before the Copyright Royalty Judges, according to the
procedures described in clauses (iii) and (iv). The
administrative assessment determined in such proceeding shall—
‘‘(I) be wholly independent of royalty rates and
terms applicable to digital music providers, which
shall not be taken into consideration in any
manner in establishing the administrative assessment;
‘‘(II) be established by the Copyright Royalty
Judges in an amount that is calculated to defray
the reasonable collective total costs;
‘‘(III) be assessed based on usage of musical
works by digital music providers and significant
nonblanket licensees in covered activities under
both compulsory and nonblanket licenses;
‘‘(IV) may be in the form of a percentage of
royalties payable under this section for usage of
musical works in covered activities (regardless of
whether a different rate applies under a voluntary
license), or any other usage-based metric reasonably calculated to equitably allocate the collective
total costs across digital music providers and
significant nonblanket licensees engaged in covered activities, and shall include as a component
a minimum fee for all digital music providers and
significant nonblanket licensees; and
‘‘(V) take into consideration anticipated future
collective total costs and collections of the administrative assessment, including, as applicable—
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‘‘(aa) any portion of past actual collective
total costs of the mechanical licensing collective not funded by previous collections of the
administrative assessment or voluntary contributions because such collections or contributions together were insufficient to fund such
costs;
‘‘(bb) any past collections of the administrative assessment and voluntary contributions that exceeded past actual collective total
costs, resulting in a surplus; and
‘‘(cc) the amount of any voluntary contributions by digital music providers or significant nonblanket licensees in relevant periods,
described in subparagraphs (A) and (B) of
paragraph (7).
‘‘(iii) INITIAL ADMINISTRATIVE ASSESSMENT.—The
procedure for establishing the initial administrative
assessment shall be as follows:
‘‘(I) Not later than 270 days after the enactment date, the Copyright Royalty Judges shall
commence a proceeding to establish the initial
administrative assessment by publishing a notice
in the Federal Register seeking petitions to participate.
‘‘(II) The mechanical licensing collective and
digital licensee coordinator shall participate in the
proceeding described in subclause (I), along with
any interested copyright owners, digital music providers or significant nonblanket licensees that
have notified the Copyright Royalty Judges of their
desire to participate.
‘‘(III) The Copyright Royalty Judges shall
establish a schedule for submission by the parties
of information that may be relevant to establishing
the administrative assessment, including actual
and anticipated collective total costs of the
mechanical licensing collective, actual and anticipated collections from digital music providers and
significant nonblanket licensees, and documentation of voluntary contributions, as well as a
schedule for further proceedings, which shall
include a hearing, as the Copyright Royalty Judges
determine appropriate.
‘‘(IV) The initial administrative assessment
shall be determined, and such determination shall
be published in the Federal Register by the Copyright Royalty Judges, not later than 1 year after
commencement of the proceeding described in this
clause. The determination shall be supported by
a written record. The initial administrative assessment shall be effective as of the license availability
date, and shall continue in effect unless and until
an adjusted administrative assessment is established pursuant to an adjustment proceeding under
clause (iv).
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‘‘(iv) ADJUSTMENT OF ADMINISTRATIVE ASSESSadministrative assessment may be
adjusted by the Copyright Royalty Judges periodically,
in accordance with the following procedures:
‘‘(I) Not earlier than 1 year after the most
recent publication of a determination of the
administrative assessment by the Copyright Royalty Judges, the mechanical licensing collective,
the digital licensee coordinator, or one or more
interested copyright owners, digital music providers, or significant nonblanket licensees, may
file a petition with the Copyright Royalty Judges
in the month of May to commence a proceeding
to adjust the administrative assessment.
‘‘(II) Notice of the commencement of such proceeding shall be published in the Federal Register
in the month of June following the filing of any
petition, with a schedule of requested information
and additional proceedings, as described in clause
(iii)(III). The mechanical licensing collective and
digital licensee coordinator shall participate in
such proceeding, along with any interested copyright owners, digital music providers, or significant
nonblanket licensees that have notified the Copyright Royalty Judges of their desire to participate.
‘‘(III) The determination of the adjusted
administrative assessment, which shall be supported by a written record, shall be published in
the Federal Register during June of the calendar
year following the commencement of the proceeding. The adjusted administrative assessment
shall take effect January 1 of the year following
such publication.
‘‘(v) ADOPTION OF VOLUNTARY AGREEMENTS.—In
lieu of reaching their own determination based on
evaluation of relevant data, the Copyright Royalty
Judges shall approve and adopt a negotiated agreement
to establish the amount and terms of the administrative assessment that has been agreed to by the mechanical licensing collective and the digital licensee coordinator (or if none has been designated, interested digital
music providers and significant nonblanket licensees
representing more than half of the market for uses
of musical works in covered activities), except that
the Copyright Royalty Judges shall have the discretion
to reject any such agreement for good cause shown.
An administrative assessment adopted under this
clause shall apply to all digital music providers and
significant nonblanket licensees engaged in covered
activities during the period the administrative assessment is in effect.
‘‘(vi) CONTINUING AUTHORITY TO AMEND.—The
Copyright Royalty Judges shall retain continuing
authority to amend a determination of an administrative assessment to correct technical or clerical errors,
or modify the terms of implementation, for good cause,
MENT.—The
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with any such amendment to be published in the Federal Register.
‘‘(vii) APPEAL OF ADMINISTRATIVE ASSESSMENT.—
The determination of an administrative assessment
by the Copyright Royalty Judges shall be appealable,
not later than 30 calendar days after publication in
the Federal Register, to the Court of Appeals for the
District of Columbia Circuit by any party that fully
participated in the proceeding. The administrative
assessment as established by the Copyright Royalty
Judges shall remain in effect pending the final outcome
of any such appeal, and the mechanical licensing collective, digital licensee coordinator, digital music providers, and significant nonblanket licensees shall
implement appropriate financial or other measures not
later than 90 days after any modification of the assessment to reflect and account for such outcome.
‘‘(viii) REGULATIONS.—The Copyright Royalty
Judges may adopt regulations to govern the conduct
of proceedings under this paragraph.
‘‘(8) ESTABLISHMENT OF RATES AND TERMS UNDER BLANKET
LICENSE.—
‘‘(A) RESTRICTIONS ON RATESETTING PARTICIPATION.—
Neither the mechanical licensing collective nor the digital
licensee coordinator shall be a party to a proceeding
described in subsection (c)(1)(E), except that the mechanical
licensing collective or the digital licensee coordinator may
gather and provide financial and other information for
the use of a party to such a proceeding and comply with
requests for information as required under applicable statutory and regulatory provisions and rulings of the Copyright
Royalty Judges.
‘‘(B) APPLICATION OF LATE FEES.—In any proceeding
described in subparagraph (A) in which the Copyright Royalty Judges establish a late fee for late payment of royalties
for uses of musical works under this section, such fee
shall apply to covered activities under blanket licenses,
as follows:
‘‘(i) Late fees for past due royalty payments shall
accrue from the due date for payment until payment
is received by the mechanical licensing collective.
‘‘(ii) The availability of late fees shall in no way
prevent a copyright owner or the mechanical licensing
collective from asserting any other rights or remedies
to which such copyright owner or the mechanical
licensing collective may be entitled under this title.
‘‘(C) INTERIM RATE AGREEMENTS IN GENERAL.—For any
covered activity for which no rate or terms have been
established by the Copyright Royalty Judges, the mechanical licensing collective and any digital music provider may
agree to an interim rate and terms for such activity under
the blanket license, and any such rate and terms—
‘‘(i) shall be treated as nonprecedential and not
cited or relied upon in any ratesetting proceeding
before the Copyright Royalty Judges or any other tribunal; and

VerDate Sep 11 2014

15:33 Sep 16, 2019

Jkt 089139

PO 00264

Frm 00037

Fmt 6580

Sfmt 6581

E:\PUBLAW\PUBL264.115

Deadlines.
Federal Register,
publication.

PUBL264

132 STAT. 3712

‘‘(ii) shall automatically expire upon the establishment of a rate and terms for such covered activity
by the Copyright Royalty Judges, under subsection
(c)(1)(E).
‘‘(D) ADJUSTMENTS FOR INTERIM RATES.—The rate and
terms established by the Copyright Royalty Judges for
a covered activity to which an interim rate and terms
have been agreed under subparagraph (C) shall supersede
the interim rate and terms and apply retroactively to the
inception of the activity under the blanket license. In such
case, not later than 90 days after the effective date of
the rate and terms established by the Copyright Royalty
Judges—
‘‘(i) if the rate established by the Copyright Royalty
Judges exceeds the interim rate, the digital music provider shall pay to the mechanical licensing collective
the amount of any underpayment of royalties due;
or
‘‘(ii) if the interim rate exceeds the rate established
by the Copyright Royalty Judges, the mechanical
licensing collective shall credit the account of the digital music provider for the amount of any overpayment
of royalties due.
‘‘(9) TRANSITION TO BLANKET LICENSES.—
‘‘(A) SUBSTITUTION OF BLANKET LICENSE.—On the
license availability date, a blanket license shall, without
any interruption in license authority enjoyed by such digital
music provider, be automatically substituted for and supersede any existing compulsory license previously obtained
under this section by the digital music provider from a
copyright owner to engage in 1 or more covered activities
with respect to a musical work, except that such substitution shall not apply to any authority obtained from a
record company pursuant to a compulsory license to make
and distribute permanent downloads unless and until such
record company terminates such authority in writing to
take effect at the end of a monthly reporting period, with
a copy to the mechanical licensing collective.
‘‘(B) EXPIRATION OF EXISTING LICENSES.—Except to the
extent provided in subparagraph (A), on and after the
license availability date, licenses other than individual
download licenses obtained under this section for covered
activities prior to the license availability date shall no
longer continue in effect.
‘‘(C) TREATMENT OF VOLUNTARY LICENSES.—A voluntary license for a covered activity in effect on the license
availability date will remain in effect unless and until
the voluntary license expires according to the terms of
the voluntary license, or the parties agree to amend or
terminate the voluntary license. In a case where a voluntary license for a covered activity entered into before
the license availability date incorporates the terms of this
section by reference, the terms so incorporated (but not
the rates) shall be those in effect immediately prior to
the license availability date, and those terms shall continue
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to apply unless and until such voluntary license is terminated or amended, or the parties enter into a new voluntary
license.
‘‘(D) FURTHER ACCEPTANCE OF NOTICES FOR COVERED
ACTIVITIES BY COPYRIGHT OFFICE.—On and after the enactment date—
‘‘(i) the Copyright Office shall no longer accept
notices of intention with respect to covered activities;
and
‘‘(ii) notices of intention filed before the enactment
date will no longer be effective or provide license
authority with respect to covered activities, except that,
before the license availability date, there shall be no
liability under section 501 for the reproduction or distribution of a musical work (or share thereof) in covered
activities if a valid notice of intention was filed for
such work (or share) before the enactment date.
‘‘(10) PRIOR UNLICENSED USES.—
‘‘(A) LIMITATION ON LIABILITY IN GENERAL.—A copyright
owner that commences an action under section 501 on
or after January 1, 2018, against a digital music provider
for the infringement of the exclusive rights provided by
paragraph (1) or (3) of section 106 arising from the
unauthorized reproduction or distribution of a musical work
by such digital music provider in the course of engaging
in covered activities prior to the license availability date,
shall, as the copyright owner’s sole and exclusive remedy
against the digital music provider, be eligible to recover
the royalty prescribed under subsection (c)(1)(C) and
chapter 8, from the digital music provider, provided that
such digital music provider can demonstrate compliance
with the requirements of subparagraph (B), as applicable.
In all other cases the limitation on liability under this
subparagraph shall not apply.
‘‘(B) REQUIREMENTS FOR LIMITATION ON LIABILITY.—
The following requirements shall apply on the enactment
date and through the end of the period that expires 90
days after the license availability date to digital music
providers seeking to avail themselves of the limitation on
liability described in subparagraph (A):
‘‘(i) Not later than 30 calendar days after first
making a particular sound recording of a musical work
available through its service via one or more covered
activities, or 30 calendar days after the enactment
date, whichever occurs later, a digital music provider
shall engage in good-faith, commercially reasonable
efforts to identify and locate each copyright owner of
such musical work (or share thereof). Such required
matching efforts shall include the following:
‘‘(I) Good-faith, commercially reasonable
efforts to obtain from the owner of the corresponding sound recording made available
through the digital music provider’s service the
following information:
‘‘(aa) Sound recording name, featured
artist, sound recording copyright owner, producer, international standard recording code,
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and other information commonly used in the
industry to identify sound recordings and
match them to the musical works they
embody.
‘‘(bb) Any available musical work ownership information, including each songwriter
and publisher name, percentage ownership
share, and international standard musical
work code.
‘‘(II) Employment of 1 or more bulk electronic
matching processes that are available to the digital
music provider through a third-party vendor on
commercially reasonable terms, except that a digital music provider may rely on its own bulk electronic matching process if that process has
capabilities comparable to or better than those
available from a third-party vendor on commercially reasonable terms.
‘‘(ii) The required matching efforts shall be
repeated by the digital music provider not less than
once per month for so long as the copyright owner
remains unidentified or has not been located.
‘‘(iii) If the required matching efforts are successful
in identifying and locating a copyright owner of a
musical work (or share thereof) by the end of the
calendar month in which the digital music provider
first makes use of the work, the digital music provider
shall provide statements of account and pay royalties
to such copyright owner in accordance with this section
and applicable regulations.
‘‘(iv) If the copyright owner is not identified or
located by the end of the calendar month in which
the digital music provider first makes use of the work,
the digital music provider shall accrue and hold royalties calculated under the applicable statutory rate in
accordance with usage of the work, from initial use
of the work until the accrued royalties can be paid
to the copyright owner or are required to be transferred
to the mechanical licensing collective, as follows:
‘‘(I) Accrued royalties shall be maintained by
the digital music provider in accordance with generally accepted accounting principles.
‘‘(II) If a copyright owner of an unmatched
musical work (or share thereof) is identified and
located by or to the digital music provider before
the license availability date, the digital music provider shall—
‘‘(aa) not later than 45 calendar days after
the end of the calendar month during which
the copyright owner was identified and
located, pay the copyright owner all accrued
royalties, such payment to be accompanied by
a cumulative statement of account that
includes all of the information that would have
been provided to the copyright owner had the
digital music provider been providing monthly
statements of account to the copyright owner
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from initial use of the work in accordance
with this section and applicable regulations,
including the requisite certification under subsection (c)(2)(I);
‘‘(bb) beginning with the accounting period
following the calendar month in which the
copyright owner was identified and located,
and for all other accounting periods prior to
the license availability date, provide monthly
statements of account and pay royalties to
the copyright owner as required under this
section and applicable regulations; and
‘‘(cc) beginning with the monthly royalty
reporting period commencing on the license
availability date, report usage and pay royalties for such musical work (or share thereof)
for such reporting period and reporting periods
thereafter to the mechanical licensing collective, as required under this subsection and
applicable regulations.
‘‘(III) If a copyright owner of an unmatched
musical work (or share thereof) is not identified
and located by the license availability date, the
digital music provider shall—
‘‘(aa) not later than 45 calendar days after
the license availability date, transfer all
accrued royalties to the mechanical licensing
collective, such payment to be accompanied
by a cumulative statement of account that
includes all of the information that would have
been provided to the copyright owner had the
digital music provider been serving monthly
statements of account on the copyright owner
from initial use of the work in accordance
with this section and applicable regulations,
including the requisite certification under subsection (c)(2)(I), and accompanied by an additional certification by a duly authorized officer
of the digital music provider that the digital
music provider has fulfilled the requirements
of clauses (i) and (ii) of subparagraph (B) but
has not been successful in locating or identifying the copyright owner; and
‘‘(bb) beginning with the monthly royalty
reporting period commencing on the license
availability date, report usage and pay royalties for such musical work (or share thereof)
for such period and reporting periods thereafter to the mechanical licensing collective, as
required under this subsection and applicable
regulations.
‘‘(v) A digital music provider that complies with
the requirements of this subparagraph with respect
to unmatched musical works (or shares of works) shall
not be liable for or accrue late fees for late payments
of royalties for such works until such time as the
digital music provider is required to begin paying
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monthly royalties to the copyright owner or the
mechanical licensing collective, as applicable.
‘‘(C) ADJUSTED STATUTE OF LIMITATIONS.—Notwithstanding anything to the contrary in section 507(b), with
respect to any claim of infringement of the exclusive rights
provided by paragraphs (1) and (3) of section 106 against
a digital music provider arising from the unauthorized
reproduction or distribution of a musical work by such
digital music provider in the course of engaging in covered
activities that accrued not more than 3 years prior to
the license availability date, such action may be commenced
not later than the later of—
‘‘(i) 3 years after the date on which the claim
accrued; or
‘‘(ii) 2 years after the license availability date.
‘‘(D) OTHER RIGHTS AND REMEDIES PRESERVED.—Except
as expressly provided in this paragraph, nothing in this
paragraph shall be construed to alter, limit, or negate
any right or remedy of a copyright owner with respect
to unauthorized use of a musical work.
‘‘(11) LEGAL PROTECTIONS FOR LICENSING ACTIVITIES.—
‘‘(A) EXEMPTION FOR COMPULSORY LICENSE ACTIVITIES.—The antitrust exemption described in subsection
(c)(1)(D) shall apply to negotiations and agreements
between and among copyright owners and persons entitled
to obtain a compulsory license for covered activities, and
common agents acting on behalf of such copyright owners
or persons, including with respect to the administrative
assessment established under this subsection.
‘‘(B) LIMITATION ON COMMON AGENT EXEMPTION.—Notwithstanding the antitrust exemption provided in subsection (c)(1)(D) and subparagraph (A) of this paragraph
(except for the administrative assessment referenced in
such subparagraph (A) and except as provided in paragraph
(8)(C)), neither the mechanical licensing collective nor the
digital licensee coordinator shall serve as a common agent
with respect to the establishment of royalty rates or terms
under this section.
‘‘(C) ANTITRUST EXEMPTION FOR ADMINISTRATIVE ACTIVITIES.—Notwithstanding any provision of the antitrust laws,
copyright owners and persons entitled to obtain a compulsory license under this section may designate the mechanical licensing collective to administer voluntary licenses
for the reproduction or distribution of musical works in
covered activities on behalf of such copyright owners and
persons, subject to the following conditions:
‘‘(i) Each copyright owner shall establish the royalty rates and material terms of any such voluntary
license individually and not in agreement, combination,
or concert with any other copyright owner.
‘‘(ii) Each person entitled to obtain a compulsory
license under this section shall establish the royalty
rates and material terms of any such voluntary license
individually and not in agreement, combination, or
concert with any other digital music provider.
‘‘(iii) The mechanical licensing collective shall
maintain the confidentiality of the voluntary licenses
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in accordance with the confidentiality provisions prescribed by the Register of Copyrights under paragraph
(12)(C).
‘‘(D) LIABILITY FOR GOOD-FAITH ACTIVITIES.—The
mechanical licensing collective shall not be liable to any
person or entity based on a claim arising from its goodfaith administration of policies and procedures adopted
and implemented to carry out the responsibilities described
in subparagraphs (J) and (K) of paragraph (3), except to
the extent of correcting an underpayment or overpayment
of royalties as provided in paragraph (3)(L)(i)(VI), but the
collective may participate in a legal proceeding as a stakeholder party if the collective is holding funds that are
the subject of a dispute between copyright owners. For
purposes of this subparagraph, the term ‘good-faith
administration’ means administration in a manner that
is not grossly negligent.
‘‘(E) PREEMPTION OF STATE PROPERTY LAWS.—The
holding and distribution of funds by the mechanical
licensing collective in accordance with this subsection shall
supersede and preempt any State law (including common
law) concerning escheatment or abandoned property, or
any analogous provision, that might otherwise apply.
‘‘(F) RULE OF CONSTRUCTION.—Except as expressly provided in this subsection, nothing in this subsection shall
negate or limit the ability of any person to pursue an
action in Federal court against the mechanical licensing
collective or any other person based upon a claim arising
under this title or other applicable law.
‘‘(12) REGULATIONS.—
‘‘(A) ADOPTION BY REGISTER OF COPYRIGHTS AND COPYRIGHT ROYALTY JUDGES.—The Register of Copyrights may
conduct such proceedings and adopt such regulations as
may be necessary or appropriate to effectuate the provisions
of this subsection, except for regulations concerning proceedings before the Copyright Royalty Judges to establish
the administrative assessment, which shall be adopted by
the Copyright Royalty Judges.
‘‘(B) JUDICIAL REVIEW OF REGULATIONS.—Except as provided in paragraph (7)(D)(vii), regulations adopted under
this subsection shall be subject to judicial review pursuant
to chapter 7 of title 5.
‘‘(C) PROTECTION OF CONFIDENTIAL INFORMATION.—The
Register of Copyrights shall adopt regulations to provide
for the appropriate procedures to ensure that confidential,
private, proprietary, or privileged information contained
in the records of the mechanical licensing collective and
digital licensee coordinator is not improperly disclosed or
used, including through any disclosure or use by the board
of directors or personnel of either entity, and specifically
including the unclaimed royalties oversight committee and
the dispute resolution committee of the mechanical
licensing collective.
‘‘(13) SAVINGS CLAUSES.—
‘‘(A) LIMITATION ON ACTIVITIES AND RIGHTS COVERED.—
This subsection applies solely to uses of musical works
subject to licensing under this section. The blanket license
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shall not be construed to extend or apply to activities
other than covered activities or to rights other than the
exclusive rights of reproduction and distribution licensed
under this section, or serve or act as the basis to extend
or expand the compulsory license under this section to
activities and rights not covered by this section on the
day before the enactment date.
‘‘(B) RIGHTS OF PUBLIC PERFORMANCE NOT AFFECTED.—
The rights, protections, and immunities granted under this
subsection, the data concerning musical works collected
and made available under this subsection, and the definitions under subsection (e) shall not extend to, limit, or
otherwise affect any right of public performance in a
musical work.’’; and
(5) by adding at the end the following:
‘‘(e) DEFINITIONS.—As used in this section:
‘‘(1) ACCRUED INTEREST.—The term ‘accrued interest’ means
interest accrued on accrued royalties, as described in subsection
(d)(3)(H)(ii).
‘‘(2) ACCRUED ROYALTIES.—The term ‘accrued royalties’
means royalties accrued for the reproduction or distribution
of a musical work (or share thereof) in a covered activity,
calculated in accordance with the applicable royalty rate under
this section.
‘‘(3) ADMINISTRATIVE ASSESSMENT.—The term ‘administrative assessment’ means the fee established pursuant to subsection (d)(7)(D).
‘‘(4) AUDIT.—The term ‘audit’ means a royalty compliance
examination to verify the accuracy of royalty payments, or
the conduct of such an examination, as applicable.
‘‘(5) BLANKET LICENSE.—The term ‘blanket license’ means
a compulsory license described in subsection (d)(1)(A) to engage
in covered activities.
‘‘(6) COLLECTIVE TOTAL COSTS.—The term ‘collective total
costs’—
‘‘(A) means the total costs of establishing, maintaining,
and operating the mechanical licensing collective to fulfill
its statutory functions, including—
‘‘(i) startup costs;
‘‘(ii) financing, legal, audit, and insurance costs;
‘‘(iii) investments in information technology, infrastructure, and other long-term resources;
‘‘(iv) outside vendor costs;
‘‘(v) costs of licensing, royalty administration, and
enforcement of rights;
‘‘(vi) costs of bad debt; and
‘‘(vii) costs of automated and manual efforts to
identify and locate copyright owners of musical works
(and shares of such musical works) and match sound
recordings to the musical works the sound recordings
embody; and
‘‘(B) does not include any added costs incurred by the
mechanical licensing collective to provide services under
voluntary licenses.
‘‘(7) COVERED ACTIVITY.—The term ‘covered activity’ means
the activity of making a digital phonorecord delivery of a
musical work, including in the form of a permanent download,
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limited download, or interactive stream, where such activity
qualifies for a compulsory license under this section.
‘‘(8) DIGITAL MUSIC PROVIDER.—The term ‘digital music provider’ means a person (or persons operating under the authority
of that person) that, with respect to a service engaged in
covered activities—
‘‘(A) has a direct contractual, subscription, or other
economic relationship with end users of the service, or,
if no such relationship with end users exists, exercises
direct control over the provision of the service to end users;
‘‘(B) is able to fully report on any revenues and consideration generated by the service; and
‘‘(C) is able to fully report on usage of sound recordings
of musical works by the service (or procure such reporting).
‘‘(9) DIGITAL LICENSEE COORDINATOR.—The term ‘digital
licensee coordinator’ means the entity most recently designated
pursuant to subsection (d)(5).
‘‘(10) DIGITAL PHONORECORD DELIVERY.—The term ‘digital
phonorecord delivery’ means each individual delivery of a
phonorecord by digital transmission of a sound recording that
results in a specifically identifiable reproduction by or for any
transmission recipient of a phonorecord of that sound recording,
regardless of whether the digital transmission is also a public
performance of the sound recording or any musical work
embodied therein, and includes a permanent download, a limited download, or an interactive stream. A digital phonorecord
delivery does not result from a real-time, noninteractive
subscription transmission of a sound recording where no reproduction of the sound recording or the musical work embodied
therein is made from the inception of the transmission through
to its receipt by the transmission recipient in order to make
the sound recording audible. A digital phonorecord delivery
does not include the digital transmission of sounds accompanying a motion picture or other audiovisual work as defined
in section 101.
‘‘(11) ENACTMENT DATE.—The term ‘enactment date’ means
the date of the enactment of the Musical Works Modernization
Act.
‘‘(12) INDIVIDUAL DOWNLOAD LICENSE.—The term ‘individual download license’ means a compulsory license obtained
by a record company to make and distribute, or authorize
the making and distribution of, permanent downloads
embodying a specific individual musical work.
‘‘(13) INTERACTIVE STREAM.—The term ‘interactive stream’
means a digital transmission of a sound recording of a musical
work in the form of a stream, where the performance of the
sound recording by means of such transmission is not exempt
under section 114(d)(1) and does not in itself, or as a result
of a program in which it is included, qualify for statutory
licensing under section 114(d)(2). An interactive stream is a
digital phonorecord delivery.
‘‘(14) INTERESTED.—The term ‘interested’, as applied to a
party seeking to participate in a proceeding under subsection
(d)(7)(D), is a party as to which the Copyright Royalty Judges
have not determined that the party lacks a significant interest
in such proceeding.
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‘‘(15) LICENSE AVAILABILITY DATE.—The term ‘license availability date’ means January 1 following the expiration of the
2-year period beginning on the enactment date.
‘‘(16) LIMITED DOWNLOAD.—The term ‘limited download’
means a digital transmission of a sound recording of a musical
work in the form of a download, where such sound recording
is accessible for listening only for a limited amount of time
or specified number of times.
‘‘(17) MATCHED.—The term ‘matched’, as applied to a
musical work (or share thereof), means that the copyright owner
of such work (or share thereof) has been identified and located.
‘‘(18) MECHANICAL LICENSING COLLECTIVE.—The term
‘mechanical licensing collective’ means the entity most recently
designated as such by the Register of Copyrights under subsection (d)(3).
‘‘(19) MECHANICAL LICENSING COLLECTIVE BUDGET.—The
term ‘mechanical licensing collective budget’ means a statement
of the financial position of the mechanical licensing collective
for a fiscal year or quarter thereof based on estimates of
expenditures during the period and proposals for financing
those expenditures, including a calculation of the collective
total costs.
‘‘(20) MUSICAL WORKS DATABASE.—The term ‘musical works
database’ means the database described in subsection (d)(3)(E).
‘‘(21) NONPROFIT.—The term ‘nonprofit’ means a nonprofit
created or organized in a State.
‘‘(22) NOTICE OF LICENSE.—The term ‘notice of license’
means a notice from a digital music provider provided under
subsection (d)(2)(A) for purposes of obtaining a blanket license.
‘‘(23) NOTICE OF NONBLANKET ACTIVITY.—The term ‘notice
of nonblanket activity’ means a notice from a significant nonblanket licensee provided under subsection (d)(6)(A) for purposes of notifying the mechanical licensing collective that the
licensee has been engaging in covered activities.
‘‘(24) PERMANENT DOWNLOAD.—The term ‘permanent
download’ means a digital transmission of a sound recording
of a musical work in the form of a download, where such
sound recording is accessible for listening without restriction
as to the amount of time or number of times it may be accessed.
‘‘(25) QUALIFIED AUDITOR.—The term ‘qualified auditor’
means an independent, certified public accountant with experience performing music royalty audits.
‘‘(26) RECORD COMPANY.—The term ‘record company’ means
an entity that invests in, produces, and markets sound
recordings of musical works, and distributes such sound
recordings for remuneration through multiple sales channels,
including a corporate affiliate of such an entity engaged in
distribution of sound recordings.
‘‘(27) REPORT OF USAGE.—The term ‘report of usage’ means
a report reflecting an entity’s usage of musical works in covered
activities described in subsection (d)(4)(A).
‘‘(28) REQUIRED MATCHING EFFORTS.—The term ‘required
matching efforts’ means efforts to identify and locate copyright
owners of musical works as described in subsection (d)(10)(B)(i).
‘‘(29) SERVICE.—The term ‘service’, as used in relation to
covered activities, means any site, facility, or offering by or
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through which sound recordings of musical works are digitally
transmitted to members of the public.
‘‘(30) SHARE.—The term ‘share’, as applied to a musical
work, means a fractional ownership interest in such work.
‘‘(31) SIGNIFICANT NONBLANKET LICENSEE.—The term
‘significant nonblanket licensee’—
‘‘(A) means an entity, including a group of entities
under common ownership or control that, acting under
the authority of one or more voluntary licenses or individual download licenses, offers a service engaged in covered activities, and such entity or group of entities—
‘‘(i) is not currently operating under a blanket
license and is not obligated to provide reports of usage
reflecting covered activities under subsection (d)(4)(A);
‘‘(ii) has a direct contractual, subscription, or other
economic relationship with end users of the service
or, if no such relationship with end users exists, exercises direct control over the provision of the service
to end users; and
‘‘(iii) either—
‘‘(I) on any day in a calendar month, makes
more than 5,000 different sound recordings of
musical works available through such service; or
‘‘(II) derives revenue or other consideration
in connection with such covered activities greater
than $50,000 in a calendar month, or total revenue
or other consideration greater than $500,000
during the preceding 12 calendar months; and
‘‘(B) does not include—
‘‘(i) an entity whose covered activity consists solely
of free-to-the-user streams of segments of sound
recordings of musical works that do not exceed 90
seconds in length, are offered only to facilitate a
licensed use of musical works that is not a covered
activity, and have no revenue directly attributable to
such streams constituting the covered activity; or
‘‘(ii) a ‘public broadcasting entity’ as defined in
section 118(f).
‘‘(32) SONGWRITER.—The term ‘songwriter’ means the
author of all or part of a musical work, including a composer
or lyricist.
‘‘(33) STATE.—The term ‘State’ means each State of the
United States, the District of Columbia, and each territory
or possession of the United States.
‘‘(34) UNCLAIMED ACCRUED ROYALTIES.—The term
‘unclaimed accrued royalties’ means accrued royalties eligible
for distribution under subsection (d)(3)(J).
‘‘(35) UNMATCHED.—The term ‘unmatched’, as applied to
a musical work (or share thereof), means that the copyright
owner of such work (or share thereof) has not been identified
or located.
‘‘(36) VOLUNTARY LICENSE.—The term ‘voluntary license’
means a license for use of a musical work (or share thereof)
other than a compulsory license obtained under this section.’’.
(b) TECHNICAL AND CONFORMING AMENDMENTS TO SECTION
801.—Section 801(b) of title 17, United States Code, is amended—
(1) by redesignating paragraph (8) as paragraph (9); and
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(2) by inserting after paragraph (7) the following:
‘‘(8) To determine the administrative assessment to be paid
by digital music providers under section 115(d). The provisions
of section 115(d) shall apply to the conduct of proceedings
by the Copyright Royalty Judges under section 115(d) and
not the procedures described in this section, or section 803,
804, or 805.’’.
(c) EFFECTIVE DATE OF AMENDED RATE SETTING STANDARD.—
The amendments made by subsection (a)(3) and section 103(g)(2)
shall apply to any proceeding before the Copyright Royalty Judges
that is commenced on or after the date of the enactment of this
Act.
(d) TECHNICAL AND CONFORMING AMENDMENTS TO TITLE 37,
PART 385 OF THE CODE OF FEDERAL REGULATIONS.—Not later than
270 days after the date of enactment of this Act, the Copyright
Royalty Judges shall amend the regulations for section 115 of
title 17, United States Code, in part 385 of title 37, Code of Federal
Regulations, to conform the definitions used in such part to the
definitions of the same terms described in section 115(e) of title
17, United States Code, as added by subsection (a). In so doing,
the Copyright Royalty Judges shall make adjustments to the language of the regulations as necessary to achieve the same purpose
and effect as the original regulations with respect to the rates
and terms previously adopted by the Copyright Royalty Judges.
(e) COPYRIGHT OFFICE ACTIVITIES.—The Register of Copyrights
shall engage in public outreach and educational activities—
(1) regarding the amendments made by subsection (a) to
section 115 of title 17, United States Code, including the responsibilities of the mechanical licensing collective designated under
those amendments;
(2) which shall include educating songwriters and other
interested parties with respect to the process established under
section 115(d)(3)(C)(i)(V) of title 17, United States Code, as
added by subsection (a), by which—
(A) a copyright owner may claim ownership of musical
works (and shares of such works); and
(B) royalties for works for which the owner is not
identified or located shall be equitably distributed to known
copyright owners; and
(3) which the Register shall make available online.
(f) UNCLAIMED ROYALTIES STUDY AND RECOMMENDATIONS.—
(1) IN GENERAL.—Not later than 2 years after the date
on which the Register of Copyrights initially designates the
mechanical licensing collective under section 115(d)(3)(B)(i) of
title 17, United States Code, as added by subsection (a)(4),
the Register, in consultation with the Comptroller General of
the United States, and after soliciting and reviewing comments
and relevant information from music industry participants and
other interested parties, shall submit to the Committee on
the Judiciary of the Senate and the Committee on the Judiciary
of the House of Representatives a report that recommends
best practices that the collective may implement in order to—
(A) identify and locate musical work copyright owners
with unclaimed accrued royalties held by the collective;
(B) encourage musical work copyright owners to claim
the royalties of those owners; and
(C) reduce the incidence of unclaimed royalties.
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(2) CONSIDERATION OF RECOMMENDATIONS.—The mechanical licensing collective shall carefully consider, and give
substantial weight to, the recommendations submitted by the
Register of Copyrights under paragraph (1) when establishing
the procedures of the collective with respect to the—
(A) identification and location of musical work copyright owners; and
(B) distribution of unclaimed royalties.
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SEC. 103. AMENDMENTS TO SECTION 114.

(a) UNIFORM RATE STANDARD.—Section 114(f) of title 17, United
States Code, is amended—
(1) by striking paragraphs (1) and (2) and inserting the
following:
‘‘(1)(A) Proceedings under chapter 8 shall determine reasonable rates and terms of royalty payments for transmissions
subject to statutory licensing under subsection (d)(2) during
the 5-year period beginning on January 1 of the second year
following the year in which the proceedings are to be commenced pursuant to subparagraph (A) or (B) of section 804(b)(3),
as the case may be, or such other period as the parties may
agree. The parties to each proceeding shall bear their own
costs.
‘‘(B) The schedule of reasonable rates and terms determined
by the Copyright Royalty Judges shall, subject to paragraph
(2), be binding on all copyright owners of sound recordings
and entities performing sound recordings affected by this paragraph during the 5-year period specified in subparagraph (A),
or such other period as the parties may agree. Such rates
and terms shall distinguish among the different types of services then in operation and shall include a minimum fee for
each such type of service, such differences to be based on
criteria including the quantity and nature of the use of sound
recordings and the degree to which use of the service may
substitute for or may promote the purchase of phonorecords
by consumers. The Copyright Royalty Judges shall establish
rates and terms that most clearly represent the rates and
terms that would have been negotiated in the marketplace
between a willing buyer and a willing seller. In determining
such rates and terms, the Copyright Royalty Judges—
‘‘(i) shall base their decision on economic, competitive,
and programming information presented by the parties,
including—
‘‘(I) whether use of the service may substitute for
or may promote the sales of phonorecords or otherwise
may interfere with or may enhance the sound recording
copyright owner’s other streams of revenue from the
copyright owner’s sound recordings; and
‘‘(II) the relative roles of the copyright owner and
the transmitting entity in the copyrighted work and
the service made available to the public with respect
to relative creative contribution, technological contribution, capital investment, cost, and risk; and
‘‘(ii) may consider the rates and terms for comparable
types of audio transmission services and comparable circumstances under voluntary license agreements.
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‘‘(C) The procedures under subparagraphs (A) and (B) shall
also be initiated pursuant to a petition filed by any sound
recording copyright owner or any transmitting entity indicating
that a new type of service on which sound recordings are
performed is or is about to become operational, for the purpose
of determining reasonable terms and rates of royalty payments
with respect to such new type of service for the period beginning
with the inception of such new type of service and ending
on the date on which the royalty rates and terms for eligible
nonsubscription services and new subscription services, or preexisting subscription services and preexisting satellite digital
audio radio services, as the case may be, most recently determined under subparagraph (A) or (B) and chapter 8 expire,
or such other period as the parties may agree.’’; and
(2) by redesignating paragraphs (3), (4), and (5) as paragraphs (2), (3), and (4), respectively.
(b) REPEAL.—Subsection (i) of section 114 of title 17, United
States Code, is repealed.
(c) USE IN MUSICAL WORK PROCEEDINGS.—
(1) IN GENERAL.—License fees payable for the public
performance of sound recordings under section 106(6) of title
17, United States Code, shall not be taken into account in
any administrative, judicial, or other governmental proceeding
to set or adjust the royalties payable to musical work copyright
owners for the public performance of their works except in
such a proceeding to set or adjust royalties for the public
performance of musical works by means of a digital audio
transmission other than a transmission by a broadcaster, and
may be taken into account only with respect to such digital
audio transmission.
(2) DEFINITIONS.—In this subsection:
(A) TRANSMISSION BY A BROADCASTER.—The term
‘‘transmission by a broadcaster’’ means a nonsubscription
digital transmission made by a terrestrial broadcast station
on its own behalf, or on the behalf of a terrestrial broadcast
station under common ownership or control, that is not
part of an interactive service or a music-intensive service
comprising the transmission of sound recordings customized for or customizable by recipients or service users.
(B) TERRESTRIAL BROADCAST STATION.—The term
‘‘terrestrial broadcast station’’ means a terrestrial, overthe-air radio or television broadcast station, including an
FM translator (as defined in section 74.1201 of title 47,
Code of Federal Regulations, and licensed as such by the
Federal Communications Commission) whose primary business activities are comprised of, and whose revenues are
generated through, terrestrial, over-the-air broadcast transmissions, or the simultaneous or substantially-simultaneous digital retransmission by the terrestrial, over-theair broadcast station of its over-the-air broadcast transmissions.
(d) RULE OF CONSTRUCTION.—Subsection (c)(2) shall not be
given effect in interpreting provisions of title 17, United States
Code.
(e) USE IN SOUND RECORDING PROCEEDINGS.—The repeal of
section 114(i) of title 17, United States Code, by subsection (b)
shall not be taken into account in any proceeding to set or adjust
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the rates and fees payable for the use of sound recordings under
section 112(e) or 114(f) of such title that is pending on, or commenced on or after, the date of enactment of this Act.
(f) DECISIONS AND PRECEDENTS NOT AFFECTED.—The repeal
of section 114(i) of title 17, United States Code, by subsection
(b) shall not have any effect upon the decisions, or the precedents
established or relied upon, in any proceeding to set or adjust the
rates and fees payable for the use of sound recordings under section
112(e) or 114(f) of such title before the date of enactment of this
Act.
(g) TECHNICAL AND CONFORMING AMENDMENTS.—
(1) SECTION 114.—Section 114(f) of title 17, United States
Code, as amended by subsection (a), is further amended in
paragraph (4)(C), as so redesignated, in the first sentence,
by striking ‘‘under paragraph (4)’’ and inserting ‘‘under paragraph (3)’’.
(2) SECTION 801.—Section 801(b) of title 17, United States
Code, is amended—
(A) in paragraph (1), by striking ‘‘The rates applicable’’
and all that follows though ‘‘prevailing industry practices.’’;
and
(B) in paragraph (7)(B), by striking ‘‘114(f)(3)’’ and
inserting ‘‘114(f)(2)’’.
(3) SECTION 803.—Section 803(c)(2)(E)(i)(II) of title 17,
United States Code, is amended—
(A) by striking ‘‘or 114(f)(2)(C)’’; and
(B)
by
striking
‘‘114(f)(4)(B)’’
and
inserting
‘‘114(f)(3)(B)’’.
(4) SECTION 804.—Section 804(b)(3)(C) of title 17, United
States Code, is amended—
(A) in clause (i), by striking ‘‘and 114(f)(2)(C)’’;
(B) in clause (iii)(II), by striking ‘‘114(f)(4)(B)(ii)’’ and
inserting ‘‘114(f)(3)(B)(ii)’’; and
(C) in clause (iv), by striking ‘‘or 114(f)(2)(C), as the
case may be’’.
(h) EFFECTIVE DATE OF AMENDED RATE SETTING STANDARD.—
The amendments made by subsection (a)(1) shall apply to any
proceeding before the Copyright Royalty Judges that is commenced
on or after the date of the enactment of this Act.
(i) TIMING OF RATE DETERMINATIONS.—Section 804(b)(3)(B) of
title 17, United States Code, is amended, in the third sentence,
by inserting the following after ‘‘fifth calendar year’’: ‘‘, except
that—(i) with respect to preexisting subscription services, the terms
and rates finally determined for the rate period ending on December
31, 2022, shall remain in effect through December 31, 2027, and
there shall be no proceeding to determine terms and rates for
preexisting subscription services for the period beginning on
January 1, 2023, and ending on December 31, 2027; and’’ ‘‘(ii)
with respect to pre-existing satellite digital audio radio services,
the terms and rates set forth by the Copyright Royalty Judges
on December 14, 2017, in their initial determination for the rate
period ending on December 31, 2022, shall be in effect through
December 31, 2027, without any change based on a rehearing
under section 803(c)(2) and without the possibility of appeal under
section 803(d), and there shall be no proceeding to determine terms
and rates for preexisting satellite digital audio radio services for
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the period beginning on January 1, 2023, and ending on December
31, 2027’’.
SEC. 104. RANDOM ASSIGNMENT OF RATE COURT PROCEEDINGS.

Section 137 of title 28, United States Code, is amended—
(1) by striking ‘‘The business’’ and inserting ‘‘(a) IN GENERAL.—The business’’; and
(2) by adding at the end the following:
‘‘(b) RANDOM ASSIGNMENT OF RATE COURT PROCEEDINGS.—
‘‘(1) IN GENERAL.—
‘‘(A) DEFINITION.—In this paragraph, the term ‘performing rights society’ has the meaning given the term
in section 101 of title 17.
‘‘(B) DETERMINATION OF LICENSE FEE.—Except as provided in subparagraph (C), in the case of any performing
rights society subject to a consent decree, any application
for the determination of a license fee for the public performance of music in accordance with the applicable consent
decree shall be made in the district court with jurisdiction
over that consent decree and randomly assigned to a judge
of that district court according to the rules of that court
for the division of business among district judges, provided
that any such application shall not be assigned to—
‘‘(i) a judge to whom continuing jurisdiction over
any performing rights society for any performing rights
society consent decree is assigned or has previously
been assigned; or
‘‘(ii) a judge to whom another proceeding concerning an application for the determination of a
reasonable license fee is assigned at the time of the
filing of the application.
‘‘(C) EXCEPTION.—Subparagraph (B) does not apply to
an application to determine reasonable license fees made
by individual proprietors under section 513 of title 17.
‘‘(2) RULE OF CONSTRUCTION.—Nothing in paragraph (1)
shall modify the rights of any party to a consent decree or
to a proceeding to determine reasonable license fees, to make
an application for the construction of any provision of the
applicable consent decree. Such application shall be referred
to the judge to whom continuing jurisdiction over the applicable
consent decree is currently assigned. If any such application
is made in connection with a rate proceeding, such rate proceeding shall be stayed until the final determination of the
construction application. Disputes in connection with a rate
proceeding about whether a licensee is similarly situated to
another licensee shall not be subject to referral to the judge
with continuing jurisdiction over the applicable consent
decree.’’.
17 USC 106 note.
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SEC. 105. PERFORMING RIGHTS SOCIETY CONSENT DECREES.

(a) DEFINITION.—In this section, the term ‘‘performing rights
society’’ has the meaning given the term in section 101 of title
17, United States Code.
(b) NOTIFICATION OF REVIEW.—
(1) IN GENERAL.—The Department of Justice shall provide
timely briefings upon request of any Member of the Committee
on the Judiciary of the Senate and the Committee on the
Judiciary of the House of Representatives regarding the status
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of a review in progress of a consent decree between the United
States and a performing rights society.
(2) CONFIDENTIALITY AND DELIBERATIVE PROCESS.—In
accordance with applicable rules relating to confidentiality and
agency deliberative process, the Department of Justice shall
share with such Members of Congress detailed and timely
information and pertinent documents related to the consent
decree review.
(c) ACTION BEFORE MOTION TO TERMINATE.—
(1) IN GENERAL.—Before filing with the appropriate district
court of the United States a motion to terminate a consent
decree between the United States and a performing rights
society, including a motion to terminate a consent decree after
the passage of a specified period of time, the Department of
Justice shall—
(A) notify Members of Congress and committees of
Congress described in subsection (b); and
(B) provide to such Members of Congress and committees information regarding the impact of the proposed
termination on the market for licensing the public performance of musical works should the motion be granted.
(2) NOTIFICATION.—
(A) IN GENERAL.—During the notification described in
paragraph (1), and not later than a reasonable time before
the date on which the Department of Justice files with
the appropriate district court of the United States a motion
to terminate a consent decree between the United States
and a performing rights society, the Department of Justice
should submit to the chairmen and ranking members of
the Committee on the Judiciary of the Senate and the
Committee on the Judiciary of the House of Representatives
a written notification of the intent of the Department of
Justice to file the motion.
(B) CONTENTS.—The notification provided in subparagraph (A) shall include a written report to the chairmen
and ranking members of the Committee on the Judiciary
of Senate and the Committee on the Judiciary of the House
of Representatives setting forth—
(i) an explanation of the process used by the
Department of Justice to review the consent decree;
(ii) a summary of the public comments received
by the Department of Justice during the review by
the Department; and
(iii) other information provided to Congress under
paragraph (1)(B).
(d) SCOPE.—This section applies only to a consent decree
between the United States and a performing rights society.
SEC. 106. EFFECTIVE DATE.

Notification.

Reports.

Summary.

17 USC 114 note.
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This title, and the amendments made by this title, shall take
effect on the date of enactment of this Act.
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